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Court of Appeals of the District of Columbia. 


No. 2905. 

Florence C. Dinwiddie et al., Appellants, 

vs. 

Nathan Hazel Metzger et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32854. 

Florence C. Dinwiddie and Marion L. Dinwiddie, Plaintiffs, 

vs. 

Nathan IIazel Metzger and National Savings and Trust Com- 
pany, Executors of the Estate of Millard Metzger, Deceased; Ella 
S. Todd, Lulu A. Burton, Frances M. Baxter, Sarah C. Graff, 
Percy C. Metzger, John P. Fauble, Virginia M. Rebuck, Alice K. 
Benson, and Nathan Hazel Metzger, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Bill. 

Filed August 14, 1914. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

In Equity. No. 32854. 

Florence C. Dinwiddie and Marion L. Dinwiddie, Plaintiffs, 

vs. 

Nathan Hazel Metzger and National Savings and Trust Com- 
panv, Executors of the Estate of Millard Metzger, Deceased; Ella 
S. Todd, Lulu A. Burton, Frances M. Baxter, Sarah C. GraJf, 
Percy C. Metzger, John P. Fauble, Virginia M. Rebuck, Alice K. 
Benson, and Nathan Llazel Metzger, Defendants. 

To the Supreme Court of the District of Columbia: 

The bill of complaint of Florence C. Dinwiddie and Marion L. 
Dinwiddie, respectfully represents: 
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I T hey are citizens of the United States, residents of the Countv 
oi Westchester, State oi New York; and bring this suit in their own 
right as two of the heirs-at-law and next-of-kin of Mary Courtney 
Metzgei, deceased, said plaintiffs representing, collectively, an un¬ 
divided one-third ( Jd), and, individually, each an undivided one- • 
sixth (1 6th), share and interest in the estate, both real and per¬ 
sonal, ot said decedent; as hereinafter more particularly set forth. 

2. The defendants, Nathan Hazel Metzger, a citizen of the United 
States and a resident of the Shite of Maryland, and National Sav¬ 
ings and Trust Company, a corporation duly organized, created and 
existing under the laws in force in the District of Columbia, and 
doing business in said District, are sued as Executors of the 
2 last, will and testament of Millard Metzger, late a resident of 
said District and now deceased, as hereinafter set forth; the 
defendants, Ella S. Todd, a citizen of the United States and a resi¬ 
dent of the District of Columbia, and Lulu A. Burton, a citizen of 
the United States and a resident of the State of New Jersey, are 
sued in their own right as the remaining heirs-at-law and next-of- 
kin of said Mary Courtney Metzger, deceased, each said defendant 
representing an undivided one-third (? { d) share and interest in the 
estate, both real and personal, of said decedent, as hereinafter more 
particularly set forth; the defendant, Frances M. Baxter, is a citizen 
of the United States and a resident of the City of Chicago, State of 
Illinois; the defendant, Sarah C. Graft*, is a citizen of the United 
States, and a resident of the City of Denver, State of Colorado: the 
defendant Percy Metzger is a citizen of the United States, and a 
resident of the City of Washington. District of Columbia: the de¬ 
fendants, John P. Fauble and Virginia M. Rebuck, are citizens of 
the United States, and residents of the City of Harrisburg. State of 
Pennsylvania; the defendant. Alice Iv. Benson is a citizen of the 
United States, and a resident of the City of New York. State of 
New York; the defendant. Nathan Hazel Metzger, is a citizen of 
the United States, and a resident of the State of Maryland; and 
said defendants. Frances M. Baxter, Sarah C. Graff, Percy C. Metz¬ 
ger. John P. Fauble, Virginia M. Rebuck. Alice K. Benson and 
Nathan Hazel Metzger, are sued in their own right, as the sole heirs- 
at-law and only next-of-kin of the said Millard Metzger deceased, as 
hereinafter set forth. 


3. And plaintiffs state, that the above-named Mary Courtney 
Metzger, during her lifetime, was the wife of the above-named Mil¬ 
lard Metzger, (now deceased), and that she departed this 

3 life, on or about April 21, 1912, leaving her surviving her 
said husband, Millard Metzger, and. as her sole heirs at law 
and only next of kin the plaintiffs. Florence C. Dinwiddie and 
Marion Tv. Dinwiddie, (daughters of her deceased sister. Cora L. 
Dinwiddie). and defendants, Ella S. Todd and Lulu A. Burton, 
each being a sister of said decedent. 

4. The said Mary Courtney Metzger left a last will and testament, 
bearing date January 30. 1911, in and by the provisions whereof, 
she appointed the plaintiff, Marion L. Dinwiddie. and the above- 
named Millard Metzger, the executors thereof; but said plaintiff 
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renounced her right of appointment as such co-executor; and, there¬ 
upon, and on, to-wit, August 15, 1912, said will, by order and decree 
of this court holding a special term as a probate court, was duly 
admitted to probate and record, and letters testamentary thereon 
were issued to the said Millard Metzger, as sole executor, as afore¬ 
said; a true and correct copy of which said will is hereto attached, 
made part hereof, as Exhibit “A” and prayed to be read and consid¬ 
ered as a part hereof. 

5. In and by the will aforesaid, the said testatrix thus provided 
and directed: 

“* * * The property known as 925 Mass. Ave. n. w. square 

370 lot 3. in the City of Washington District of Columbia, I wish 
set aside from my other estate, and direct my Executors to purchase 
from Florence C. Dinwiddie, and Marion L. Dinwiddie, their one 
half interest, the other one half interest already belonging to me, 
and to donate the same to some Charity, in memory of my parents, 
Oliver P. and Cecilia *T. Donn, and to be known as the Donn Me¬ 
morial, and the balance or remainder of the revenues derived from 
my estate, both real and personal, (after paying the bequests afore¬ 
said mentioned) are to be applied to the maintenance of the Donn 
memorial, and at the death of my husband Millard Metzger all of my 
estate, both real and personal shall go to the maintenance of the 
Donn memorial,—not having fully determined the character of the 
charity, to which T give mv estate in memory of my parents Oliver 
P. and Cecilia J. Donn,—should I not do so during my life time,— 
I leave the selection to my husband Millard Metzger, and T name my 
husband Millard Metzger and Marion L. Dinwiddie the Executors of 
this my last will and testament and no bond shall be re- 
4 quired of them. * * *” 

6. Plaintiffs further show that, in pursuance of the direc¬ 
tion in said will contained, as above, the said Millard Metzger, execu¬ 
tor, as aforesaid, thereafter purchased the undivided one-half interest 
in said property, No. 925 Massachusetts Avenue, N. W., from Pobert 
Dinwiddie, Florence C. Dinwiddie, and Marion L. Dinwiddie, the 
then owners thereof, as Executors and Trustees of the will and codicil 
of Cora L. Dinwiddie. deceased, said purchase being evidenced by 
deed of conveyance, dated February 13, 1913, and recorded Febru¬ 
ary 19, 1913, among the land records of the District of Columbia; 
paying the consideration therefor, to-wit, the sum of Seven Thou¬ 
sand Two Hundred and Fifty Dollars ($7,250.), out of the assets 
of the estate of said Mary Courtney Metzger, deceased; and these 
plaintiffs, accordingly, aver that, by reason of the premises in this 
paragraph recited, there was an equitable conversion into real estate 
of so much of the personal estate of said decedent as was used and 
employed bv the executor of said will in the purchase aforesaid, in 
pursuance of the mandatory and imperative direction of the will of 
said decedent, as herein aforesaid. 

But these plaintiffs further aver, that the said Millard Metzger, 
instead of causing the title to said undivided one-half interest in said 
property to be conveyed to him, as trustee under the will of his said 
wife, the said Mary Courtney Metzger, deceased, as of right he should 
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aforesaid, wron^ly^u^d 'the^itle to ^ duti<S as such trustee 
the certain property aforesaid in VI U ’ Mld . undlvlded interest in 

namcndividua lv; w),S:; thei ,‘° hi "‘ If his ™ 

the naked legal title to the eertato nnT’ and aver that 

5 '« he property so purch Ld ^ J • < 1 ,ed one - ,lalf interest 

theless, in eqOitv, i“* ™d 'X never- 

or the estate of the said M-irv P™ w resuItin £ trust in favor 
benefit of which and with ° lr * nev Metzger, deceased for the 
chased as hereina w" Jat J Where <> f > *e same w^pur! 

after and on, to'S^inhei'5 'Y'M Metz « er - there- 

» J-t £ ( a h D e d claimed 

the certain propertv aforesaid n a u l ndlvi( \ ed one-half interest in 
ance of the persona] estate of said Morv^^ himself with the bal- 

t0 n n snm F*ortv-three Thousand ^? nr {" e - v Metzger, amount- 
three Dollars and Ten Cents ($43 m U)f ’ and T ^entv- 
<<t> l 1^0,0^0.111), m these words- 

nalnnce to Millard Metzger in inn r ( i 

some charity to l, e known n. 7i , ’™ >r the ,benefit °f 

*».« « I0 „ 

S»V “™ m * “• —“»• «**■»- by „ M p, ob , le 

died seized and piwe^d” o f r f J r, a • tbe f aid Ma, 7 Courtney Metzger 
of Columbia. astolC? ° f eerla,n real «*«** situate in the DiS 

° f 101 three (S) ’ in 

(A\~%l ! ^ nch Avenue, N. W. ’ lm proved by premises 

rn n‘ h*®'' of'Sven c Th' f int JV n ,he above P™P- 

V s mprewed " th a resuIting 

(850) > « by and Fifty 

se .th a/tktoeornerof ^eventirAvemie^an^Emerv'st^ ^ New Jer - 

d Bsttr?,!; ;-ehh^™r ed by 

-Vctzger, during her lifetime e V ? a] d -Mary Courtnev 
the nature, character or intended ,,l’' V °l J° determine or appoint 
her certain will aforesaidand to /' e< t ° f ! be Parity mention^ to 
said will the right and pole? tonSes n « “> th e terms oflie" 
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“not having fully determined the character of the charity, to which 
I give my estate in memory of my parents, Oliver P. and Cecilia J. 
Donn,—should I not do so during my lifetime—I leave the selection 
to my husband, Millard Metzger.” 

10. Plaintiffs further say that the said Millard Metzger, during his 
lifetime, made no selection or appointment of the certain proposed 
charity aforesaid, either by deed, will, or otherwise however, and 
died, on. to-wit, March 29, 1914, leaving a last will and testament, 
bearing date February 12, 1913, wherein he directed all of the real 
estate possessed by him at the time of his decease to be sold and con¬ 
verted into cash, and the proceeds thereof to be applied as in said 
will set forth; but no disposition, selection, or appointment of the 
certain estate of his wife, the said Mary Courtney Metzger, herein¬ 
above referred to, was made or attempted in his said will. 

11. Plaintiffs further show that the will of the said Millard Metz¬ 
ger, deceased, was admitted to probate and record, on the 12th day 
of August, 1914, by decree of this court holding a special term as a 
probate court, and that letters testamentary were thereupon issued 
to defendants, Nathan Hazel Metzger and the National Savings and 
Trust Company, the executors named in said will; a true and correct 

copy of which said will is hereto attached, made part hereof, 
7 marked Exhibit “B,” and prayed to be read and considered 

as part hereof. 

12. And plaintiffs charge and aver that the certain indefinite and 
undetermined charity or trust, so referred to and mentioned in the 
will of said Mary Courtney Metzger, deceased, as hereinaforesaid, 
has wholly failed, and is now incapable of determination and ascer¬ 
tainment, and. upon the death of the said Millard Metzger, without 
having exercised the power of selection or appointment thereof, either 
by deed, will, or otherwise however, as hereinabove averred, the same 
has become unenforceable and void; and that, accordingly, all of 
the personal estate and all of the real estate of said Mary Courtney 
Metzger, deceased, including as well the certain undivided one-half 
interest in the certain land and premises hereinabove described ?/nto 
which certain of said personal estate was equitably converted, as 
hereinabove averred, is distributable and has descended to the next- 
of-kin and heirs-at-law of said Mary Courtney Metzger, deceased, as 
of the date of the death of the said Millard Metzger, March 29, 1914. 

13. Plaintiffs further aver that, in the petition by the defendants, 
Nathan Hazel Metzger and the National Savings and Trust Com¬ 
pany, for the probate of the will of said Millard Metzger, and for let¬ 
ters testamentary thereon, filed in this court holding a special term 
as a probate court, in administration cause No. 20.943, said defend¬ 
ants. being the executors named in said will as aforesaid, alleged that 
the estimated value of the personal estate of said Millard Metzger, 
deceased, is Sixty-three Thousand Dollars ($03,000) and of the as¬ 
sessed value of Eleven Thousand, Eight Hundred and Forty-five 
Dollars ($11,845) in real property; and they further therein thus 
alleged: 

“and certain of the assets of the estate of his said wife were found 
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Twenty-three Dollars and Ten Cents ($43,623.10), net balance of the 
personal estate of his said wife; and that, thereupon, said defendants, 
executors as aforesaid, be directed and decreed to indorse, if neces¬ 
sary, and deliver up securities and pay over moneys, as may be 

finally decreed herein. . . . , . 

Wherefore, the premises considered, and being without adequate 

remedy at law, and the subjects-malter of the foregoing bill of com¬ 
plaint being peculiarly within the jurisdiction of a court of equity, 

these plaintiffs pray: 


# 

* 

» 

% 

ft 

♦ 

* 

ft 


Prayers. 

1. That the process of this Court may issue, directed to the 
10 defendants above named, directing and requiring them, and 
each of them, to appear and answer the exigencies of the fore¬ 
going bill of complaint; but not under oath, answer under oath being 
hereby expressly waived: and that as to such of the defendant^ as aie 
non-resident, and who mav fail to enter voluntary appearance herein, 
an appropriate order of publication may issue directing and requir¬ 
ing their appearance to be entered herein. , ., 

2. That the court will construe the provisions of the will oi said 
Marv Courtney Metzger, deceased, in respect of the undefined and 
undetermined charity therein mentioned, as applied to the facts, as 
hereinabove stated; and will adjudge and decree that the same have 
wholly failed for lack of designation of the purposes and objects of 

the intended charity. 

3. That the court, by its decree, will further adjudge that there 
was an equitable conversion into real estate of so much of the per¬ 
sonal estate of said Mary Courtney Metzger, deceased, as was applied 
and expended in the purchase of the undivided one-half interest in 
land and premises No. 925 Massachusetts Avenue, N. \\ ., referred to 
in the foregoing bill of complaint, as expressly directed by the will 
of said decedent; and, further, that said undivided one-half interest 
in said property be decreed to be impressed with a resulting trust in 
favor of the estate of said Mary Courtney Metzger, deceased, as here¬ 
inabove set forth; and further adjudging that neither the said Mil¬ 
lard Metzger nor his estate had or has any beneficial interest therein 

or ownership thereof. , 

4 That the court, bv its decree, will adjudge that all ot the real 

estate of the said Mary Courtney Metzger, deceased, including the 
additional undivided one-half interest in certain thereof, pur- 
11 chased, as hereinaforesaid, descended, at the death of the said 
Millard Metzger, without having exercised the certain power 
of selection and appointment aforesaid, to these plaintiffs and to the 
defendants, Ella 8. Todd and Lulu A. Burton, as heirs-at-law of said 

Mary Courtney Metzger, deceased. 

5 That the court, by its decree, will identify, ascertain and deter¬ 
mine the personal estate of the said Mary Courtney Metzger, de- 
ceased, from the jiersonal estate of her husband, the said Millard 
Metzger, deceased, and with which the latter had intermingled the 
same; and will, thereupon, further direct the defendants, Nathan 
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Maze] Metzger and the National Savings and Trust Company, execu¬ 
tors, as aforesaid, to indorse and assign, if necessary, and deliver the 
same as may be finally decreed herein. 

6. That the court, by its decree, will require the defendants, last 
hereinabo\e named, executors, as aforesaid, to account for the per- 
sonal e>tate of the said Mary Courtney Metzger, deceased, together 
with the accumulations thereon from the date in the foregoing bill 
mentioned, namely November 5, 1913; and will further require said 
e endants, executors, as aforesaid, to pay over the same, as deter¬ 
mined by such accounting, in accordance with decree of this court 
finally passed and entered herein in that behalf. 

' * *jl e cour C by its decree, will require the defendants, execu¬ 
tors aforesaid to further account for the rentals, incomes and profits 
received by the said Millard Metzger, deceased, and bv said defend¬ 
ants, executors, since the death of said Millard Metzger, on March 
1914, of all of the real estate particularly described in the foregoing 
bill, from the date of the death of said Marv Courtney Metzger de- 
ceased on April 21, 1912. and on the certain remaining un- 
1- divided one-half interest in said premises No. 925 Massachu¬ 
setts Avenue. N. W., from the date of its purchase on Feb¬ 
ruary 13, 1913, as hereinaforesaid; and will further decree the pay¬ 
ment by said executors, out of the assets of the estate of said Millard 
Metzger, deceased and as a prior claim against the same, of such 
amount as shall by such accounting appear to be due on account 

i ltS <]l 1 st T nb 1 ut, °n to tIiese Pontiffs and to the defendants, 
Ella S 1 odd and Lulu A. Burton, as such heirs-at-law of the said 
Mary Courtney Metzger, deceased, as aforesaid, and in the propor¬ 
tions hereinabove and hereinbelow stated. 

V n ' at ‘ h f, <ouH > 1ts decree, will further adjudge that, upon 
the death of the said Millard Metzger, on March 29, 1914. without 
having exercised life power ot selection and appointment of the estate 
of his said wife the said Mary Courtney Metzger, deceased, as herein- 
aforesaid, all of the personal estate of the latter became distributable 
to these plaintiffs and to the defendants, Ella S. Todd and Lulu A 

•1^7’,i 08 r 1 le > X . , ' ,)f ‘ km of pal(1 decedent as of the date of the death of 
said Millard Metzger, as aforesaid. 

9. That the court will further adjudge that the«e plaintiffs nnrl 
the said defendants, Ella S. Todd and Lulu A. Burton P are the “e 
heirs-at-law and only next-of-kin of the said Marv Courtnev Metzger 
deceased and as such entitled to all of the real Estate aforesaid and 
to all of the personal estate of the said Mary Courtnev Metzger de¬ 
eded together with all of the accumulations thereon,'in the propor¬ 
tions of an undivided one-sixth (1 /6th) to each plaintiff, and an un¬ 
divided one-third (1/3) each to the defendants, Ella S Todd and 

10. That, pending the final determination hereof, a receiver or re- 
reivers lie appointed to hold, manage, control and rent the 

13 certain real estate hereinaliove described, and to pay taxes and 
other proper charges thereon; the net income arising there¬ 
from to be held subject, to the final decree of the court herein 

11. And, in order to ascertain and determine the several matters 
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and things aforesaid, that all proper orders may be passed herein, 
reference made and accounts stated, audited and approved, and such 
distribution ordered and made herein, as may be appropriate and 
necessary, and as may be determined upon final hearing herein. 

12. That plaintiffs may have all such other and further relief as 
the exigencies of the case may demand and require, and as to the 
court may seem equitable and proper. 

FLORENCE C. DINWIDDIE, 
MARION L. DINWIDDIE, 

By C. F. R. OGILBY, Jr., 

Attorney in Fact. Plaintiffs. 

HOEHLING, PEELLE & OGILBY, 

Attorneys for Plaintiffs. 


State of New York, 

County of Weschester, ss: 

Before me, the undersigned, a Notary Public in and for the State 
and County aforesaid, personally appeared Florence C. Dinwiddie, 
who, being" by me first duly sworn, on oath, says, that she has read 
the foregoing bill of complaint by her subscribed, and knows the 
contents thereof; and that the matters and things therein stated of 
her own knowledge are true, and those stated upon information and 
belief, she believes to be true. 

FLORENCE C. DINWIDDIE. 


Subscribed 

1914. 

[seal.] 


and sworn to before me this 13th day of August A. D. 

AB ? M S. UNDERHILL, 

Notary Public, Westchester Co., N. Y. 


14 District of Columbia, ss: 

Before me, the undersigned, a Notary Public in and for the Dis¬ 
trict aforesaid, personally appeared C. I. R. Ogilbv, Jr., who, being 
by me first duly sworn, on oath, says, that he has read the foregoing 
bill of complaint bv him subscribed, as attorney in fact for Marion 
L. Dinwiddie, and knows the contents thereof, and that he has au- 
thoritv to make this affidavit in her behalf; and that the matters and 
things therein stated of his personal knowledge are true, and those 

stated on information and belief, he believes to be true. 

C. F. R. OGILBY, Jr. 


Subscribed and sworn to before me this 14 day of August A. D. 


1914. 

[seal.] 


RAYMOND B. DICKEY, 

Notary Public, D. C. 
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Exhibit “A.” 

I Mary C Metzger, of the City of Washington District of Colum¬ 
bia being of sound, and disposing mind and memory, do make and 
declare, and publish, this my last \\ ill and testament, thereby re¬ 
voking all other wills made by me. First after the payment of my 
just debts, I dispose of my estate as follows. 

do the trustees of the Oak Hill Cemetery Co. of Washington Dis¬ 
trict of Columbia, I give the sum of Four hundred dollars, in trust 
the interest from which I wish applied to the care and keeping in 
proper condition the lot standing in the name of my father Oliver P 

To the Epiphany Church Endowment Fund, of the City of Wash¬ 
ington District of Columbia, I bequeath the sum of Five hun- 
lo dred dollars, To my husband Millard Metzger I give the 
rents and revenues derived from the property known as 208- 
10th St. N. W ., square 3o0 s-lot 13, in the City of Washington Dis¬ 
trict of Columbia, 1 direct my Executors to sell any of my estate, 
both real and personal that to them may seem best,—and to invest 
and reinvest, and to keep the same invested at all times. The prop¬ 
erty known as 925 Mass. Ave. n. w. square 370 lot 3, in the City of 
Washington District of Columbia, I wish set aside from my other 
estate, and direct my Executors to purchase from Florence C. Din- 
widdie, and Marion L. Dinwiddie, their one half interest, the other 
one half interest already belonging to me, and to donate the same 
to some Charity, in memory of my parents, Oliver. P. and Cecilia J. 
Donn, and to be known as the Donn memorial, and the balance or 
remainder of the revenues derived from my estate, both real and 
personal, (after paying the bequests aforesaid mentioned) are to lie 
applied to the maintenance of the Donn memorial, and at the death 
of my husband Millard Metzger all of my estate, both real and per¬ 
sonal shall go to the maintenance of the Donn memorial,—not hav¬ 
ing fully determined the character of the charitv, to which I give 
my estate in memory of my parents Oliver P. and Cecilia J. Donn,— 
should I not do so during my life time,—I leave the selection to my 
husband Millard Metzger, and I name my husband Millard Metzger 
and Marion L. Dinwiddie the Executors of this my last will and 
testament and no bond shall be required of them. As witness whereof 
I Mary C. Metzger herewith have subscribed my name, this 30th 
day January 1911. 

MARY C. METZGER. 

Signed published and delivered by Mary C. Metzger, the above 
named testatrix in the presence of us, and at her request, and 
16 in the presence of each other subscribe our names and wit¬ 
nesses thereto. 

ELIZA S. PEGUES, 

1428 K St. 

SAMUEL W. E. PEGUES, 

1428 K St. N. W. 
ANDREW R. BENSON, 

Pat. Office. 
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Exhibit “B.” 

I Millard Metzger of the City of Washington District of Colum¬ 
bia, being of sound and disposing mind and memory do make this 
my last Will and testament ther-by revoking all other Wills by me 
made, first —after paying my debts 1 dispose of my property as 
follows the Real Estate of which I may he possessed at the time of 
my death I wish sold and converted into Cash and the proceeds de¬ 
rived therefrom to he applied as directed in this document—I wish 
paid to my, Sister Sarah C. Graff, (if living) the sum of, Five hun¬ 
dred (oOO.xx) dollar's to my Sister Frances. M. Baxter (if living) 
the sum of Five hundred (500.00) dollars to Virginia Fauble (now 

00 

married) the sum of, Fifteen hundred (1500 xx) dollar’s to John 

00 

Fauble the sum of Fifteen hundred (1500—) dollars, the debt due 
and owing to me by Percy Metzger I, wish cancelled, T wish to be 
buried in Oak Hill Cemetery either in the same grave with my de¬ 
ceased Wife Mary Courtney Metzger or by her side and before any 
of the aforesaid mentioned bequest’s are paid—I wish reserved suffi¬ 
cient money to pay for a suitable Monument to he erected over our + 
grave and the balance or remainder of my Estate, both Real and y 
personal, shall he applied and made a—-part of the fund created by 
my deceased Wife, Mary Courtney Metzger, as a memorial to her 
parents, Oliver. P. and Cecilia J. Donn to assist in the maintenance 
of the said memorial and I name my Nephew Nathan Hazel 
17 Metzger of Poolesville Maryland, and The National Savings 
and Trust Company of the City of Washington District of 
Columbia, Executor’s of this my last V ill and testament and in V it- 
ness whereof I have affixed my name this 12th day of Feburary 
1913 

MILLARD METZGER. 

Signed published and delivered by Millard Metzger the above 
named Testator in the presence of us and at his request and in the 
presence of each other subscribe our names and witness thereto. 

ARTHUR E. RANDLE, 

Randle Highlands, D. C. 

L. E. BAYNE, 

471 S. Fairfax St., Alexandria, Va. 

J. HENRY BROWN, 

631 Pa. Ave. N. W. 
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Separate Answer of Defendants Nathan Hazel Metzger & National 

Savings & Trust Co., Executors. 


Filed September 8, 1914. 


make answer unto, answering say: 

„ V 2 - Tl ’ ev are willin K admit for the purposes of this cause in 
so far as they are concerned, that the residences of the parties to the 
hd and ,| le capacities in which they sue and are sued are ^ set forth 
in die first and second paragraphs thereof; but they denv tint die 
complainants or the defendants Ella 8. Todd and Lulu A Burton 

' of ,r,\ re, r eM V >r lmve ? ny interest in » the personal estate 
,o f lat f Mary Courtney Metzger, as alleged. 

1 hev adn ?« the death of the said Mary Courtney 

the late Millard Metzger, her husbmid. her "unking S the com 
plainante Florence C. Dinwiddie and Marion L. Dinwiddle and 
the defendants Ella 8. Todd and Lulu A. Burton as her heirs at law 
and next of kin; that the .said Mary Courtney Metzger left a kt 
w.l and testament, of which they Mi eve Exhibit “A” filed with the 

ren„ t0 be a direct copy; that the complainant Marion L. Dinwiddie 
renounced her right to serye as one of the executors by the said will 
appointed, and that letters testamentary under the said will were 
thereupon issued to the said Millard Metzger, the other executor 
therein named who proceeded with the administration of the estate 
as in the bill alleged, and that, the said will contained the direction 
in respect to the acquisition of the one-half interest of the com¬ 
plainants m the part of Lot 3, Square 370, in the City of Washing¬ 
ton. in the District of Columbia, known as No. 925’ Massachusetts 

A ,i i n \’! e ' ’’ of tb ® ot,ler one-half interest in which property the 

smd Mary Courtney Metzger died seized in order that the -ai, , r „ 

erty as a whole might be dedicated to a charitable purpose! in mem¬ 
ory of the parents of the said Mary Courtney Metzger and to lie 

k Trir 16 Do '! n Memorial, as is set forth in the third fourth 
and fifth paragraphs of the bill. ’ 0unn 

0-7. They believe it to be tme that the said Millard Met/cr 
pursuant to the provisions of the said will, purchased from the <om- 
plainants, and from Robert Dinwiddie, co-executor and co-trustee 
with them under the will of the late Cora L. Dinwiddie under 
which will the complainants derived their said interest in the <aid 
part of said lot,^their one-half interest in the said part of Lot 3 
the said Millard Metzger_ paying for the said undivided half 
interest the sum of $7,250, its full value as agreed upon be¬ 
lt, T h J m J a " d , them > which undivided one-half interest w£ 
thereupon by deed duly executed and recorded conveyed by' them 


4 
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to him, in his individual name and not as a trustee under the will of 
his said wife as alleged, which act, if a violation of his duties under 
the said will as the complainants allege in the sixth paragraph of 
the hill, was a violation in which they, with full knowledge of the 
provisions of the will, concurred and participated, and the propriety 
of which they are now estopped to contest. They believe it to be 
true, also, that the said purchase price of the said undivided one- 
half interest in the said property was paid to the complainants bv 
the said Millard Metzger out of the personal assets left by the said 
Mary Courtney Metzger as a part of her estate, which purchase and 
consequent acquisition of the interest of the complainants in the 
said property they believe were made by the said Millard Metzger 
in good faith, and for the purpose and with the intention upon his 
part of devoting the said property as an entirety to the charitable 
purpose indicated in and by the will of his deceased wife, the said 
Mary Courtney Metzger. As they are advised and believe, however, 
and therefore aver, the investment of the said $7,250 purchase 
money in the said real estate was an equitable conversion, if a con¬ 
version at all. only for the purposes of the charity attempted to be 
created in and by the said will, and if, as is claimed in and by the 
said hill, the said charitable purpose has failed, no such conversion 
has taken place, and the said undivided one-half interest became 
his individual property, being so purchased by the said Millard 
Metzger with funds derived from the personal estate of his said wife, 
of which personal estate the said Millard Metzger was the 
20 sole owner under the laws of the District of Columbia if the 
charitable testamentary purposes of his said wife failed as 
the complainants contend, liis said wife having left no children 
her surviving as is confessed upon the face of the bill, and for 
which personal estate neither he nor his estate is accountable to the 
complainants or to the other next of kin of the said Marv Courtney 
Metzger. 

8. These defendants believe it to be true, and are accordingly 
willing to admit for the purposes of this cause, that the real estate 
of which the said Mary Courtney Metzger died seized comprised an 
undivided one-half interest in part of Lot 3, in Square numbered 
370, improved bv premises No. 925 Massachusetts Avenue, North¬ 
west, and Sub-lot 13, in Square numbered 350, improved by prem¬ 
ises numbered 208 Tenth Street, Northwest, all in the City of Wash¬ 
ington, in the District of Columbia, and of the residence property 
located at Asburv Park, New Jersey, set forth in the eighth para¬ 
graph of the bill'; but they deny that she died seized and possessed, 
or that her estate after her death became the owner, under the doc¬ 
trine of equitable conversion or otherwise, of the remaining undi 
vided one-half interest in part of Lot 3, Square 370, as alleged in 

said paragraph. . , A x 

9-15. These defendants believe it to be true that the said Mary 

Courtnev Metzger during her lifetime failed to determine or ap¬ 
point the particular charity to which the provisions of her will 
should enure, and that her husband, the said Millard Metzger, died 
on or about, the 29th day of March, 1914, without exercising the 
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powers in that regard conferred upon him by the will of his s*iH 

fta wsa •VBs-.iinA.-r. 

*> "* ft a* 

unenforrW i T , . , T npab , le ° f determination and ascertainment 

are -,dv — '?omp'p “ tl ; e / 0,nl,lai I nan J te alle « e - defendants 
e a hi.ul is a question of law. to he determined hv the Court 

As they arc further advised and Mieve, and therefore aver how 

e\er. if the charitable provisions of the said will have so failed and 

become void, then the said Mary Courtney Metzger died intestate 

Oak’ll nr ler * , "T rty ex< ' c,> ' , , he s ' ,0<,ifi< - lefiaeies of .$400 to the 
,, , , ' ll ‘ Cemetery Company, and of $500 to the Epinhanv Chun h 

Endowment Fund, of Washington. D C.. which ilga' ies'they he- 

lieie have already been fully satisfied, and the devise to the—fid 

ertv"known f”o°S u n S' 1 y"iv rcvenue!< ,ierivwl from the prop- 
r 1 • , S 1 M 1 St - ^ • square 350 S-lot 13 in the Citv 
Of \asl""gto" District of Columbia’, which devise, as these de¬ 
fendants are adwsed, and therefore aver, is the equivalent of a de 

!id Mm 6 P'» , | , °.' ty ,tse ! f; nnd that > Realise of such intestacy the 
p d Millard Metzger, there being no children of the said Marv 

Courtney Metzger her surviving, became the sole beneficiary of the 

"p — Tl w,fe - P ursuant to *be provisions' of Sec¬ 
tion 1100 of the Code of Law of the District of Columbia and that 

neither the complainant nor the defendants Ella S. Todd and Lulu 

‘ Vii'a ° n ’ ° r an - V j nf , , art ' 111 any wise interested therein or 
entitled or possessed of any standing in court to maintain their bill 

m respect thereto, their interest in the estate of the said Marv Court¬ 
ney Metzger being restricted to the undivided one-half interest in 
part of Lot 8 Square numbered 370. of which she died seized', and 
to her real estate in Asbury Park, of which, as these defendants are 
adwsed, tins Court is without jurisdiction. 

And, Inning fully answered, these defendants prav that 
the\ may be hence dismissed with their reasonable costs 
r _ NATHAN HAZEL METZGER. 

[seal.] NATIONAL SAVINGS AND TRUST 

COMPANY, 

By FRANK W. STONE, 

J. J. DARLINGTON, Solicitor. Scc0 " d ' President. 

A ttest * 

CHARLES E. NYMAN, Secretary . 

District of Columbia, ss : 

I Prank W Stone, on oath say that I am the 2d Vice President 
of he National Savings & Trust Company, one of the defendants 
in the above entitled cause; that T have read the foregoing answer 
subscribed by the said Company and bv Nathan Hazel Metzger 
its co-executor and co-defendant, and know the contents thereof-’ 
that the allegations in the said answer set forth as of personal 
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knowledge are true, and that those set forth upon information and 
belief 1 believe to be true. 

FRANK W. STONE. 

Subscribed and sworn to before me this 31st dav of August- A 1) 
1914. “ 

[seal.] EDWARD F. RIGGS, 

Notary Public, D. C. 

Separate A nswer of Nathan Hazel Metzger. 

Filed September 17, 1914. 


The defendant Nathan Ilazel Metzger, answering in his individ- 
uaal capacity so much and such parts of the bill of complaint in 
the above entitled cause as he is advised it is material for him to 
make answer unto, says that he has read the answer of the 
23 National Savings and Trust Company and himself, Execu¬ 
tors of the Estate of Millard Metzger, deceased, that the alle¬ 
gations of the said answer are in all respects true according to his 
best knowledge, information and belief, and that he adopts the same 
as his answer in this cause. 

NATHAN HAZEL METZGER. 

J. J. DARLINGTON, Att’y. 

District of Columbia, ss: 

I, Nathan Hazel Metzger, on oath say that I have read the fore¬ 
going answer by me subscribed and know the contents thereof; that 
the allegations therein contained as of personal knowledge are true, 
and that those set forth upon information and belief I believe to 
be true 

NATHAN HAZEL METZGER. 

Subscribed and sworn to before me this 15th dav of September 
A. D. 1914. 

[seal.] CHAS. C. LAMBORN, 

Notary Public. 


Separate Answer of Percy Metzger. 

Filed September 19, 1914. 

******* 

This defendant, at all times hereby reserving expressly all ben¬ 
efit or advantage by way of objection or exception to the many errors, 
imperfections and irregularities in the bill of complaint herein con¬ 
tained, for answer thereto, or to so much thereof as he is advised it 
is material or necessary for him to answer, answering says: 

1. This defendant admits the allegations contained in the first 
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paragraph of said hill, as to die citizenship and residence of the 

•24 Ef? a, i d lle furU,er admits that tliis suit has 

rT Ut ? ,y , tlem , in - their °' vn ri « ht > as in said para- 
. • Kp i alleRed i but lie denies that the plaintiffs have an in- 

WU< 1 property as in said paragraph alleged. 

L. for answer to the second paragraph, this defendant admits the 

3 a de.Tie' n th .' ,< i ' pnr ‘r *! lerein nanled are sued herein, 

mt| demes that the plaintiffs or the defendants Ella S. Todd and 

! U . A Burton, or any of them, either represents or has any claim 

or interest in the personal estate of the late Marv Courtney Metzger 

as in said paragraph alleged. ' ‘ • ‘ le,/ger 

contained defendant adlnits the statements in the third paragraph 

4. This defendant admits the statements of the fourth paragraph, 
i. i defendant, in answer to the statements of the fifth nara- 
grapl, admits that the provisions therein quoted from the alleged 

c “ r ' ney ” ... 

the ■J!J , \rn fC, i d ?t nt ; in ans ' ver to tl10 si -xth paragraph admits that 
‘i,® m d ? Il .! lard exe< ;utor as aforesaid in said hill recited 

purchased the undivided one-half interest in the property therein 
desmbedI from the persons therein referred to, and that such pur¬ 
chase and the consideration therefor are evidenced by the deed of 
conveyance therein referred to; but for further answer to said oara- 

Pm!' At t US dofenda " t saV j t,mt t,le sa 'd conveyance to the said Mil- 

cited to 1 7 i Rer - V T CXe !' UU ', < a , nd oonve yed by the parties therein re- 
nted to him in Ins individual capacity, and not as a trustee under the 

will aforesaid, nor was ,t .so intended by and through such conVev- 

ance and the act of the parties thereto that the same should be con- 

2 , Ve ^ P : f T "* a trUSt f a , nd not in individual capacity 011 
for further answer to the averments of said paragraph'six 

forth ., def ™ dan . t .«ys that as to the alleged pur polos therein£t 
firth a. to the disposition of any real or personal property hv the ev 
editors in the will of the late Mary Courtney Metzger as 4t forth' 
he refers for greater certainty to the will itself and to the question of 
interpretation thereof to the Court for final disposition and'Tdjudica 

For further answer to the averments of said paragraph «ix this 
defendant says that if in anything the said Millard Metier did in 
violation of any al eged duties or obligations on his part as 
under said will which this defendant on information and hel of 
nies, that such action on his part was taken with full i- i i de " 

md P ti rt °f ,lle Pbuntiffs and concurrence on their part to such action" 
in IhlTbetlf ,6y ftre eSt ° Pped b - v anything he did in the premises 

This defendant, for further answer, says he denies as „ e 

law and as a matter of fact, as therein alieoerl th.,t ti' " , ! ? r °t 

title to the certain undivided one-half intercut therein^ferred^o a® d 
purchased as aforesaid, was, is and now remains in equity fr otW 
wise impressed with a resulting tmst in favor of the elt .t ' C othe £ 
Courtney Metzger for the benelit 
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in law and in fact, as hereinafter tn be determined, the proper parties 
are entitled thereto. 

7. T his defendant, in answer to the averments of the seventh para¬ 
graph, says that as appears by the record of the Probate Court an 
account, was filed denominated a first and final account of the said 
Millard Metzger, as executor, but as this defendant is informed and 
believes and therefore avers the said account in its original form he 

refers to for greater certainty as to its contents and the char- 
26 acter of the information therein set forth and as to what 
amount, if any, and under what circumstances he charged 
himself with the net balance of the personal estate of his late wdfe, 
and in wdiat manner such charge was made in such account; but he is 
further advised, and on such advice, information and belief avers, 
that the said contents of the said account, as in said paragraph al¬ 
leged and therein quoted, were not, as a matter of fact, known or 
subscribed to by the said Millard Metzger, but w^ere, presented to the 
Court without objection, without hearing and without a representa¬ 
tion on his part as to the truth and accuracy thereof, and during his 
absence, and bv the Court approved. 

8. This defendant admits the averments contained in the eighth 
paragraph, as to the accuracy thereof. 

9 This defendant, answering the averments of the ninth para¬ 
graph, admits that the said Mary Courtney Metzger during her life¬ 
time failed to determine or appoint as in said paragraph set forth 
and that in the absence of the exercise of such right and power the 
same devolved upon her husband, the said Millard Metzger and 
which right and powder is expressed in the will, to the terms of which 
this defendant refers for greater certainty rather than the quotation 
thereof referred to as from the original will. 

10 - .™ s defendant, in answer to the tenth paragraph, admits that 
the said the late Millard Metzger during his lifetime made no selec¬ 
tion or appointment of a proposed charitv in any way and died with¬ 
out such disposition, leaving a last will and testament which has been 
duly probated and admitted to record, and as to the terms of which 
this defendant begs leave to refer for greater certainty rather than the 
allegations in said paragraph, as to the terms thereof. 

11. This defendant admits, as averred in the eleventh par- 
. Rgraph, that the wdll of the said Millard Metzger w’as dulv 
admitted to probate and record, and letters testamentary issued 
thereon, as in said paragraph alleged. 

12 This defendant, in answer to the averments of the twelfth nara- 
praph, says that while it is true that the said the late Millard Metzger 
died without having exercised the power or selection of appointment 
as therein referred to in any way, the question whether or not the 
said trust to him conferred is unenforceable and void, and whether 
or not the personal estate and the real estate of the said Mary Courts 
ney Metzger, deceased including as well the certain undivided one- 
hall interest in the land and premises described, and to which certain 
of said personal estate was equitably converted is distributable and 
has descended to the next of kin and heirs at law of the said Marv 
3—2905a * 
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Courtney Metzger, deceased. raises a question of law f or the deter¬ 
mination oi tlie Court and not one that this defendant is required to 
answer as a matter of faet, hut as this defendant is advised bv counsel 
learned in the law the personal estate of the late Mary Courtnev Metz¬ 
ger l.v reason oi the fact that her said will became non-enforceable 
and void or voidable, to the extent that the personal estate which was 
to be used for the purpose of a charitable trust was so indefinite un¬ 
certain and m law void the said will to such extent became and was 
inopcra i\e and void, and the personal estate of the said Mary Court¬ 
ney Metzger m law descended and became the property of her bus 
band, the said the late Millard Metzger, and as sLhw^his propertT 
at the time of Ins decease and thereafter and in the due adminis¬ 
tration of his estate became and was the property of his heirs at 
law. 

28 This defendant for further answer says, that as the un- 
divided interest m the property desert lied in said bill was to 
be acquired by the late husband of the said Mary Courtnev Metier 
out ol the personal estate left by her, it was and became an' equitable 
conversion of said property, and was in law to be treated as personal 
eS -j t vi-!l 1< ••erefore descended to and became the property of the 
sail Mi lard Metzger as personal estate and was to be so disposed of 

under the law as the personal estate of the said Millard Metzger as 
the husband of said Mary C. Metzger. *' ** 

Id. This defendant, in answer to the averments of the thirteenth 
paragraph, says he admits the administration of the estate therein 
referred to and that the executors named in the will duly qualified 
and acted thereunder as such, but as to the estate bv them returned 
either personal or real, this defendant refers for greater certainty to 
the records of the Probate Court rather than to the averments therein 
contained or any interpretation therein made bv the said plaintiffs as 
to tiow or in what manner such estate is to be treated - and further 
that any statements made in the said report of the executors as to 

“ le , C 1 ,er ! n n q T ntlt >’ or quality, is, as a matter of law. 

to be determined by the Court on a proper interpretation of the wills 

■n this proceeding referred to, and only thus to be so determined 
and that any statements in said record contained have no binding 
force upon this defendant, especially in view of the fact that this 
proceeding is instituted for the purpose of getting a legal interpreta¬ 
tion of the wills referred to. ® b 1 

14. This defendant, in answer to the averments of the fourteenth 
paragraph says that as he is advised by counsel learned in tChiw 
as hereinbefore stated, the question in said paragraph raised 
29 as a mat er of aw as to the descent of the proper v therein 
referred to. and whether or no the same was equitably con¬ 
verted is a question of law for the Court to determine and adjudicate 
upon the facts, pleadings and wills hereinbefore referred to - but as 
he is advised by such counsel, and as a matter of law. the said « 
therein referred to did not and could not under the law and the 
wills hereinbefore referred to descend to the heirs at law of to 

nor t Ma th C T tne J f Met 1 z " er - d «»ased, as in said paragrapii claimed 
nor to the other defendants therein referred to. to wit. Todd and 
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Burton nor as in said paragraph claimed was the personal estate of 
the said Mary Courtney Metzger property distributable among her 
next of kin or to any one save the said Millard Metzger, and upon his 
decease such personal property as had not been distributed legally 
went to the heirs of the said Millard Metzger. 

For further answer to said paragraph, this defendant says that as 
he is advised by counsel and so avers the fact and the law to be, 
that the failure to select, appoint and determine the alleged charity 
referred to in said wills and the uncertainty and illegality of the same 
operated to and did in law cause the same to fail, cease and become 
totally inoperative and void. 

15. This defendant, in answer to the averments of the fifteenth 
paragraph, says that be is advised by counsel learned in the law and 
so avers, that the said plaintiffs are not entitled to the aid and decree 
of this Court in any manner, or to any decree or to any purpose as 
in the said paragraph set forth, and be is further advised that the 
questions so raised are questions of law to be determined by the 
Court and adjudicated upon a full hearing, and as be is further ad¬ 
vised the contentions in said paragraph made are not sup- 

30 ported either bv the law of the case or the facts in this cause 
shown. 

This defendant further denies that the plaintiffs are entitled to 
any accounting from the defendants’ executors touching the personal 
estate of the said Mary Courtney Metzger, nor the accumulations 
thereof, from the date therein set forth, nor are they entitled to any 
accounting in this cause for or on account of anything in said para¬ 
graph set forth or the bill herein asserted. 

For further answer to the said bill this defendant says that as be¬ 
fore herein averred and asserted the said charitable provisions of the 
said will having failed and become void, for the reasons herein stated 
the said Mary Courtney Metzger died intestate as to all her 
property, except the specific legacies of four hundred dollars to the 
Oak Hill Cemetery Company and five hundred dollars to the 
Epiphany Church and Endowment Fund of Washington, whieh 
legacies he on information and belief asserts have already been fully 
satisfied, and this defendant upon such advice further asserts that 
the devise to the said Millard Metzger, deceased, by his said wife in 
her last testament of “all the rents and revenues derived from the 
property known as 208 Tenth street Northwest. Square 350, S-lot 13 
in the City of Washington, District of Columbia.” is the equivalent 
of and legally operates as a devise to the said Millard Metzger of the 
property itself, and that because of the intestacy of the said Mary 
Courtney Metzger as to the personal estate for the reasons herein¬ 
before urged and insisted upon, and there being no children of hers 
surviving or descendants thereof the said Millard Metzger became the 
sole beneficiary of the personal estate of his wife by reason of law, 
and that therefore neither the complainants nor the defendants Todd 
and Burton, or any of them, are interested therein or entitled 

31 or possessed of aryv standing in Court to maintain the bill 
herein filed in respect thereto, the interest of the said parties 

in the estate of the said Mary C. Metzger as heirs at law being re- 
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stricted to the undivided one-half interest in part of lot 3, square 
370, of which the said Mary C. Metzger died seized, and as to her 
real estate in Asburv Park. As to the latter piece of property this de¬ 
fendant is advised this Court is without jurisdiction to entertain any 
claim in relation thereto. 

And now, having fully answered, this defendant prays to be hence 
dismissed with his reasonable costs in this behalf sustained. 

PERCY METZGER, p. p. 


District of Columbia, ss: 


I, Percy Metzger, one of the defendants in the above entitled cause, 
being first duly sworn, say that I have read the foregoing answer 
by me subscribed and know the contents thereof; that the facts 
therein stated of my own personal knowledge are true, and those 
stated on information and belief I believe to be true. 

PERCY METZGER. 


Sworn to before me and subscribed in my presence this 19th day 
of September, 1914. 

J. R. YOUNG, Clerk , 

By W. E. WILLIAMS, 

Ass’t Clerk. 


Separate Answer of Defendants Frances M. Baa-ter, Sarah C. Graff, 
John P. Faahle, Virginia. M. Rebuck, and Alice K. Benson. 


Filed September 29, 1914. 

******* 

% The defendants Frances M. Baxter, Sarah C. Graff, John 
32 P. Fauble. 1 irginia M. Rebuck and Alice K. Benson, for 
answer to so much and such parte of the bill of complaint in 
the above entitled cause as they are advised it is material for them to 
make answer unto, say that they have read the answer of the Na¬ 
tional Savings and Trust Company and Nathan Hazel Metzger, 
Executors of the Estate of Millard Metzger, deceased, in this cause 
filed, that the allegations of said answer are in all respects true accord¬ 
ing to their best knowledge, information and belief, and that they 
adopt the same as their answer in this cause. 

F. M. BAXTER. 

SARAH C. GRAFF. 

JOHN P. FAUBLE. 

VIRGINIA M. REBUCK. 

ALICE K. BENSON. 

J. J. DARLINGTON, Solicitor. 

State of New York, 

Count}/ of New York, ss: 

I. Alice K. Benson, one of the defendants in the above entitled 
cause, on oath say that I have read the foregoing and annexed answer 
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subscribed by myself and my co-defendants Frances M. Baxter, 
Sarah C. Graff, John P. Fauble, and Virginia M. Rebuck, on whose 
behalf as well as my own I make this affidavit; that I know the con¬ 
tents of the said answer, that the allegations therein set forth as of 
personal knowledge are true, and that those set forth upon infor¬ 
mation and belief I believe to be true. 

ALICE K. BENSON. 

Subscribed and sworn to before me this 12th day of September, 
A. D. 1914. 

[seal.] ARCHIBALD PAPAE, 

Notary Public, New York County, #2955. 

Rg. #5070. 


33 Separate Answer of Defendants Lulu A. Burton & Ella S. 

Todd . 

Filed February 16, 1915. 

******* 

Come now Lulu A. Burton and Ella S. Todd, defendants in the 
above entitled cause, and for answer to the bill of complaint of 
Florence C. Dinwiddie and Marion L. Dinwiddie herein, state as 
follows: 

They have read the above mentioned bill of complaint, and believe 
that all the matters of fact therein set forth are true; and they say 
that the remaining portions of said bill of complaint are matters of 
law which they are advised they are not required to answer. 

Further answering said hill of complaint, however, these defend¬ 
ants say that their sister, the late Mary Courtney Metzger, deceased, 
was the daughter of Oliver P. Donn, deceased, late of this District, 
and that all of the property, both real and personal, of which the 
said Mary Courtney Metzger died seized and possessed, was derived 
from the estate of her said father. Oliver P. Donn, who died intestate, 
leaving the said Mary Courtney Metzger as one his heirs at law and 
next of kin, or was the result of reinvestment of property so derived; 
and that none of the aforesaid property of the said Mary Courtney 
Metzger, either real or personal, was derived from the estate of her 
husband. Millard Metzger. 

And further answering said bill of complaint, particularly para¬ 
graph 13 thereof, these defendants say that the certain petition 
therein mentioned as having been filed by Nathan Hazel Metzger 
and the National Savings and Trust Company, for the probate of the 
will of the said Millard Metzger, used the following phraseology in 
referring to said Millard Metzger, the husband of the aforesaid Mary 
C. Metzger, to wit, “Millard Metzger, otherwise known as 

34 Millard C. Metzger.” And these defendants say that the said 
Millard Metzger’s name was never “Millard C. Metzger,” that 

he never had any middle name or initial, nor any legal right to adopt 
or to use such; and, further, that the securities mentioned and re- 
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ferred to in said paragraph 13 as being in the name of “M. C. Metz¬ 
ger. ’ will be found, ujK>n proper investigation, to be part of the 
estate ol said Mary C. Metzger, deceased, and that none thereof be¬ 
long to the estate of Millard Metzger, deceased. 

LULU A. BURTON. 

TT „ TTT ELLA S. TODD. 

HOEIILING, PEELLE & OGILBY, 

Attorneys for Defendants Lain A. 

Burton and Ella S. Todd. 

District of Columbia, ss: 

Before me. the undersigned, a Notarv Public in and for the Dis¬ 
trict aforesaid, personally appeared Ella S. Tfxld, who. lx?ing by me 
nr^t dul\ sworn, on oath says, that she has read the foregoing answer 
subscribed by herself and by Lulu A. Burton, on whose behalf as well 
as her own she makes this affidavit; that she knows the contents of 
said answer, that the matters and things therein stated as of per¬ 
sonal knowledge are true, and those stated upon information and 
belief, she believes to be true. 

ELLA S. TODD. 

Subscribed and sworn to before me this 6th day of January. A. D. 
1 »/ 10 , 

t SEAL -l ROBERT S. STUNZ, 

Notary Public , D. C. 

35 Decree. 

Filed October 22, 1915. 

******* 

This cause coming on to be heard on the pleadings and the evi¬ 
dence and having been argued by the attornevs for the parties re¬ 
spectively. and duly considered, it is thereupon bv the Court, this 

Lind day of October. A. D. 1915, adjudged, ordered and decreed 
as follows: 

L T Jiat except as to the legacies to the Oak Hill Cemetery Com- 
panv of \\ ashington. in the District of Columbia, and the Epiphany 
Church Endowment fund, and the devise to Millard Metzger of the 
rents and revenues derived from Sublot 13 in Square 350. in the 
C]ty of \\ ashington. in the District of Columbia, being the propertv 
known as -08 10th St.. X. WMary C. Metzger, under the facts and 
circumstances disclosed by the pleadings and evidence in this cause 
is to be regarded and hel.l as having died intestate, leaving her real 
estate to descend to her heirs, and her personal propertv to devolve 

by operation of law upon Millard Metzger, her husband, who s„r- 
vived her. 9 

2 That, under her will, Millard Metzger took a life estate onlv 
m the rents and revenues of the said Sublot 13 in Square 350. 
d. lhat the one-half interest in Lot 3 in Square 370 in the City 




NATHAN HAZEL METZGER ET AL. 


23 


of Washington, in the District of Columbia, known as premises 925 
Massachusetts Avenue, conveyed to Millard Metzger by Florence C. 
Dinwiddie. Marion L. Dinwiddie and Robert Dinwiddie, as set forth 
in the pleadings, is to be regarded as a part of the personal estate of 
the said Mary C. Metzger, and as having devolved by operation of 
law upon her said husband Millard Metzger, as aforesaid. 

4. And, it being conceded in open Court that Nathan 

36 Hazel Metzger and the National Savings and Trust Com¬ 
pany have collected and now bold in their hands Thirteen 

hundred and fifty-eight dollars and ninety cents ($1,358.90) as the 
net proceeds of the real estate of Mary C. Metzger which descended 
from her to her heirs, it is further adjudged, ordered and decreed 
that the said Nathan Hazel Metzger and the National Savings and 
Trust Company pay the said sum of Thirteen hundred and fifty- 
eight dollars and ninety cents ($1,358.90) to Florence C. Dinwiddie, 
Marion I.. Dinwiddie, Ella S. Todd and Lulu A. Burton, or their 
attorneys of record. 

5. It is further adjudged, ordered and decreed that the parties to 
this cause respectivelv pav their own costs. 

WALTER T. McCOY, Justice. 

Appeal to the Court of Appeals noted in open Court, on behalf of 
the plaintiffs, Florence C. Dinwiddie and Marion L. Dinwiddie, and 
on behalf of the defendants Ella S. Todd and Lulu A. Burton. Bond 
for costs on appeal is hereby fixed at One hundred dollars ($100) 
or in lieu thereof a cash deposit of Fifty dollars ($50). 

WALTER I. McCOY, Justice. 

Memoranda. 

November 15,1915.—$50 deposited in lieu of Appeal Bond. 

37 November 19. 1915.—Appellants’ Statement of Evidence 
signed and filed. 

Assignment of Errors. 

Filed November 19, 1915. 

******* 

Come now the plaintiffs, Florence C. Dinwiddie and Marion L. 
Dinwiddie, and the defendants, Ella S. Todd and Lulu A. Burton, 
by their attorneys, and file this assignment of errors, relied upon by 
them as appellants upon the appeal heretofore taken from the final 
decree of the Supreme Court of the District of Columbia, entered in 
this cause on the 22d day of October, 1915; and say that, in and by 
entering said decree, the Court committed the errors following, that 
is to say. 

1. The Court erred in its construction of the last will and testa¬ 
ment of Mary C. Metzger, deceased. 

2. The Court erred in holding that, except as to the legacies to 
the Oak Hill Cemetery Company of Washington, in the District of 
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S ^ ? heI M'iphanv Church Endowment fund, and the 

« ki ♦ vj AI o d • Met , z -^ ,r 01 t,le rents «nd revenues derived from 
buldot 13 m Square 350, in the City of Washington, in the District 
of Columbia, (being the property known as 208 10th Street X. W.) 

. ary C. Metzger, under the facts and circumstances disclosed bv the 
pleadings and evidence m this cause, is to Ik? regarded and held as 
having died intestate, leaving her real estate to descend to her heirs 

u"'J‘ er T al P ro ! >ert y t0 devolve by operation of law upon Mil- 
lard Metzger, her husband, who survived her. * 

3. The Court erred in holding that the one-half interest in Lot 

oo 3 ’ *" , Sf l ,l 1 are 8<0, in the City of Washington, in the District 

38 of Columbia known as premises 925 Massachusetts Avenue 

conveyed to Millard Metzger by Florence C. Dinwiddle 
Marion L. Dinwiddie and Roliert Dinwiddie. as set forth in the 
p ead.ngs, is to be regarded as a part of the personal estate of the 
said Mary C Metzger and as having devolved by operation of law 
upon her said husband. Millard Metzger, as aforesaid 

4. I he Court erred in not holding that the oue-half interest in 
Lot 3, in Square 3,0. in the City of Washington. District of Colum¬ 
bia known as premises 925 Massachusetts Avenue, eonveved to Mil¬ 
lard Metzger by Florence C Dinwiddie, Marion L. Dinwiddie and 
Ro iert I mwiddie. as set forth in the pleadings, is to 1«? regarded as 

de P , ! cni 8 ‘ e n ' al e r- tate 0 /‘ he *"* d Mar -v C. Metzger, and L having 
descended by operation of law to her heirs at law 

5. The Court erred in not holding that the 'charitable trust at¬ 
tempted to be created by Mary C. Metzger failed upon the death of 
her husband. Millard Metzger, without having exercised the power 
of appointment conferred upon him by the last will and testament 
of Mary C Metzger to designate the object of such charitable trust- 
and that, thereupon, her estate, lmtli real and personal devolved 
upon her heirs at law and next of kin. 

6. The Court erred in not holding that Man' C. Metzger is to he 
regarded as having died testate, leaving a valid will, and that her 
residuary estate became intestate property upon, but not before 
the death of her husband, Millard Metzger, without having exercised 
the power ot appointment conferred upon him bv her «aid will to 
designate the object of such charitable trust; and that, thereupon 

her said residuary estate devolved upon Marv C. Metz'er’s 
39 heirs at law and next of kin. 


HOEIILING, PEELLE & OGILBY, 
Attorney# for Florence C. Dinwiddie , Marion L 

Dinwiddie , Ella S. Todd , and Lulu A. Burton . 


Designation of Record. 
Filed November 19, 1915. 


The Clerk will please prepare the record on appeal in the above 
entitled cause, and include therein the following: * aDO e 
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1. Bill of Complaint, filed August 14, 1914, and Exhibits “A” and 
“B” thereto. 

2. Answer of defendants, Nathan Hazel Metzger and National 
Savings & Trust Co., Trustees, etc., filed September 8, 1914. 

3. Answer of defendant, Nathan Hazel Metzger, individually 
filed September 17, 1914. 

4. Answer of defendant, Percy Metzger, filed September 19, 1914. 

5. Answer of defendants, Frances M. Baxter, Sarah C. Graff, John 

P. Fauble, Virginia M. Rebuck, and Alice K. Benson, filed Septem¬ 
ber 29, 1914. F 

6. Answer of defendants, Ella S. Todd and Lulu A. Burton filed 
February 16, 1915. 

i . Statement of evidence, taken in open court, filed November 19 
1915. 

8. Final Decree, entered October 22, 1915, together with nota¬ 
tion of appeal and fixing of appeal bond. 

9. Memorandum of deposit of $50 with Clerk of Court in lieu of 
appeal bond. 

10. Assignment of errors by Florence C. Dinwiddie, Marion L. 
Dinwiddie, Ella S. Todd, and Lulu A. Burton. 

11. This designation of record. 

HOEHLING, PEELLE & OGILBY, 

Attorneys for Appellants, Florence C. Dinwiddie, 
Marion L. Dinwiddie, Ella S. Todd, and Lulu A. 
Burton. 

We concur: 

J. J. DARLINGTON, 

Attorney for Defendants Except Ella S. Todd, 

Lulu A. Burton, and Percy Metzger. 

PERCY METZGER, 

In Propria Persona. 

40 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
39, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 32854 in Equity, wherein 
Florence C. Dinwiddie et al. are Plaintiffs and Nathan Hazel Metz- 
ger et al. are Defendants, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District 
this 9th day of December, 1915. 

[Seal Supreme Court of the District of Columbia.] 

„ JOHN R. YOUNG, Clerk . 

4—2905a 
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• 41 In the Supreme Court of tlie District of Columbia. 

No. 32854. Equity. 

Florence C. Dinwiddie et al. 

v. 

Nathan Hazel Metzger et al. 

Appellants statement of Testimony. 

Certified copies of the wills of Mary C. Metzger and Millard Metz¬ 
ger were severally offered and admitted in evidence, hut inasmuch 
its the same are set forth in full in the record, as Exhibits “A” and 

"B, respectively, to the bill of complaint, they are not here re- 
peated. 

A certified copy of the first and final account of the personal 
cj-tate of -Mary C. Metzger, filed l.v Millard Metzger, as Executor of 
the Estate of Mary C. Metzger, deceased, was duly offered and ad- 

nutted in evidence, and, so far as here material, the following i« 
extracted there! rom: 6 

******* 

“Purchase of y 2 interest in 925 Mass. Avenue N W as 
per direction of will.$7,525.00 

******* 

•‘Balance to Millard Metzger, in trust, for the benefit of 
some charity to be known as the Donn Memorial and 
to be determined by said Millard Metzger. $43 (393 40 

******* 

District of Columbia, To wit: 

m f^yOUilei'sigiied, Millard Metzger, Executor under the will of 
Mary C. Metzger, late of the District of Columbia, deceased, do sol¬ 
emnly swear that the foregoing account is just and true, and that 

1 have bona hde paid, or secured to bo paid, the several sums for 
which 1 claim credit and allowance. 

MILLARD METZGER. 

A D'l913 and SUbsCribed to befole me this 4th day of November, 

M. J. GRIFFITH, 

Deputy Register of Wills for the District 
of Columbia, Clerk of the Probate Court. 

42 “In the Supreme Court of the District of Columbia. Holding 

a Probate Court. H 

“On this 5th day of November, A. D. 1913, the foregoing account 
being now presented for approval, the same is, after examination by 
the Court, approved and passed. ^ 

WENDELL P. STAFFORD, 

Justite.” 
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And thereupon, Andrew R. Benson, of lawful age, residing in ) 
Washington, D. C., was examined as a witness on behalf of the 
defendants claiming under Millard Metzger, deceased, and testified 
that he knew Millard Metzger for twenty years, and lived in the 
same house with him for the last two or three weeks before his death, 
that the latter, about ten days before his death, requested witness 
to draw up papers incorporating the Donn Memorial Foundation, 
and also by-laws, to carry out the wishes of Mrs. Metzger, as ex¬ 
pressed in her will; that witness drew up such papers, but they were 
never executed, because the doctors stated that Mr. Metzger’s con¬ 
dition would be made worse if the papers were presented to him; 
that the doctors expected that Mr. Metzger would recover, but he 
died before the papers were executed. 

HOEHLING, PEELLE & OGILBY, 

Attorneys for Appellants, Florence C. 
Dinwiddie, Marion L. Dinwiddle, 
Ella S. Todd, and Lulu A. Burton. 

We hereby consent that the foregoing statement of evidence may 
be approved by the Court. 

J. .J. DARLINGTON, 
Attorney for Nathan Hazel Metzger 
and National Savings & Trust Co., 
Trustees, etc., and Frances M. Bax¬ 
ter, Sarah C. Gratf, John P. Fauble, 
Virginia M. Rebuck, Alice K. Ben¬ 
son, and Nathan Hazel Metzger, 
Individually. 

43 PERCY METZGER, 

In Propria Persona. 

The foregoing statement of evidence is approved by the Court 
this 19th day of Noyember, 1915. 

WALTER I. McCOY, 

Justice. 


[Endorsed:] No. 32854. Equity. Florence C. Dinwiddie et al. 
v. Nathan Hazel Metzger et al. 'Appellants’ Statement of Testi¬ 
mony. Hoehling, Peelle & Ogilby, Attorneys & Counsellors at Law, 
1416 F Street Northwest, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2905. Florence C. Dinwiddie et al., appellants, vs. Nathan Hazel 
Metzger et al. Court of Appeals, District of Columbia. Filed Dec. 
13, 1915. Henry W. Hodges, Clerk. 






JANUARY TERM, 1916. 



No. 2905. 


FLORENCE C. DINWIDDIE, MARION L. DINWIDDIE, 
ELLA S. TODD, and LULU A. BURTON, Appel¬ 
lants, 

vs. 


NATHAN HAZEL METZGER and NATIONAL SAV¬ 
INGS AND TRUST COMPANY, Executors of the' 
Estate of Millard Metzger, Deceased; FRANCES M. 
BAXTER ET AL. 


BRIEF ON BEHALF OF APPELLANTS. 


A. A. HOEHLING, Jr., 
STANTON C. PEELLE, 

C. F. R, OGILBY, 

Attorneys for Appellants. 


■ ro 


1 A 

i ' o 


Judd & Ditweileb (Inc.), Pbintebs, Washington, D. C. 


'A'" • i 


.V 


JC' 

v t l ". 


, V 




r> 


TpU 








t . Hf-. • , 

i r s -A 


. r ■ j* T Jk. 

& ' A-"' Sr? 









SUBJECT AND CASE INDEX. 

Page 

Statement of the case. 2 

Questions involved . 6 

Assignment of errors. 6 

Argument . 

(I) Since the trust created by Mrs. Metzger did not fail 
until her surviving husband died without having ap¬ 
pointed the objects of the trust, the intestacy did not 
arise until his death, and took effect only from that 
time. Her personal estate is therefore distributable 
to her next of kin, and not to the next of kin of her 
husband . 


Arnold vs. Brown (24 Pick., 89). 18 

Blount vs. Walker (31 S. C., 13). 13 

Brown vs. Higgs (8 Yes., 501). 13 

Chamberlain vs. Taylor (105 N. Y., 185). 21 
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Dowley vs. Attorney General (2 Eq. Cas. Abr., 
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Tuohy vs. Hanlon (18 App. D. C., 225, 234). 21 


(II) Since Mrs. Metzger, by her will, directed her executors 
to purchase the outstanding one-lialf interest in No. 
925 Massachusetts avenue, the portion of her per¬ 
sonal estate applied for such purpose should be con¬ 
strued as having been converted into real estate, 
and so as having descended to her heirs-at-law. 


Ackroyd vs. Smithson (1 Bro. C. C., 503). 23 

Bender vs. Luckenbach (1G2 Pa. St., 18). 24 

Hawley vs. James (5 Paige (N. Y.), 318). 23 

Leiper’s Appeal (35 Pa. St., 420). 24 

Walter vs. Maunde (19 Yes., 424). 24 
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(III) Conclusion . 
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No. 2905. 


FLORENCE C. DINWIDDIE, MARION L. DINWIDDIE, 
ELLA S. TODD, and LULU A. BURTON, Appel- 

LANTS, 

VS. 

NATHAN HAZEL METZGER and NATIONAL SAV¬ 
INGS AND TRUST COMPANY, Executors of the 
Estate of Millard Metzger, Deceased; FRANCES M. 
BAXTER ET AL. 

BRIEF ON BEHALF OF APPELLANTS. 


This is an appeal by Florence C. Dinwiddie and Marion L. 
Dinwiddie, plaintiffs below, and Ella S. Todd and Lulu A. 
Burton, two of the defendants below, from so much of the 
final decree in this cause as denied to appellants, heirs-at- 
law and next of kin of Mary C. Metzger, deceased, late of 
the District of Columbia, their right to recover her personal 
estate from the appellees, defendants below, Nathan Hazel 
Metzger and National Savings and Trust Company, execu- 













tors of the estate of Millard Metzger, deceased. The court 
, o" , ‘ eiree< l» ln substance, that appellants were entitled to 
the real estate of Mrs. Metzger, but that her personal estate 
de\ol\ed upon the appellees. Frances M. Baxter, Sarah C 
■ ra r, Percy C. Metzger, John P. Fauble, Virginia M. R* 
buck, Alice k. Benson, and Nathan Ilazel Metzger, next of 

km of Millard Metzger, the latter being Mrs. Metzger’s bus- 
band. 


Statement of the Case. 

# 

Mary C. Metzger, late of the District of Columbia, died 
therein on April oj 1912 , leaving her surviving her hus¬ 
band, Millard Metzger, and, as her sole hcirs-aMaw and 
next of kin, the appellants, Florence C. Dinwiddie and 
Alarion I.. Dinwiddie, daughters of a deceased sister, and the 

appellants, Ella S. Todd and Lulu A. Burton, sisters of 
Mrs. Metzger. 

Said deceilent left a last will and testament, dated January 
•to, 1911, which was duly admitted to probate bv the Su¬ 
preme Court of the District of Columbia, and under which 
her Husband, Millard Metzger, qualified as executor, the 
plaintiff, Marion L. Dinwiddie, renouncing her right to act. 

I he provisions of that will are necessarily important to con¬ 
sider and bear in mind, at the outset of the case, since the 
questions involved in this appeal must be determined by 
tins court s construction thereof. The will, in full, is as fob 

Imvs • ’ ^ 


iv7-‘Y aI 7r°', M ® tz « e , r > of tlle City of Washington 
strict of Columbia being of sound, and disposing 

mind and memory do make and declare, and pul> 
bsh. this niv last Will and testament, thereby £ 
voicing all other wills made by me. 

Hrst. after the payment of my just debts I dis¬ 
pose of my estate as follows. ’ 

To the trustees of the Oak Hill Cemetery Co of 
Washington District of Columbia, I give the sum of 
Four hundred dollars, in trust,’ the interest from 


which I wish applied to the care and keeping in 
proper condition the lot standing in the name of my 
father Oliver P. Donn. 

“To the Epiphany Church Endowment Fund, of 
the City of Washington District of Columbia, I be¬ 
queath'the sum of Five hundred dollars. To my 
husband Millard Metzger I give the rents and rev¬ 
enues derived from the propertv known as 208 10th 
St. N. W., square 350 s-lot 13, in the City of Wash¬ 
ington District of Columbia, I direct my executors to 
sell any of my estate, both real and personal that to 
them may seem best,—and to invest and reinvest, 
and to keep the same invested at all times. The prop¬ 
erty known as 925 Mass- Ave- n w square 3/0 
lot’ 3, in the City of Washington District of Colum- * 
bia I wish set aside from my other estate, and direct 
my Executors to purchase from Florence C. Din¬ 
widdie, and Marion L. Dinwiddie, their one-half in¬ 
terest, the other one-half interest already belonging 
to me, and to donate the same to some Charity, in 
memory of my parents, Oliver P. and Cecelia J. 
Donn, and to be known as the Donn memorial, and 
the balance or remainder of the revenues derived 
from my estate, both real and personal, (after paying 
the bequests aforesaid mentioned) are to be applied 
to the maintenance of the Donn memorial, and at the 
death of my husband Millard Metzger all of my 
estate, both real and personal shall go to the mainte¬ 
nance of the Donn memorial,—not having fully de¬ 
termined the character of the charity, to which T 
give my estate in memorv of my parent® Oliver P. 
and Cecelia .T. Donn—should I not do so during my 
life time,—I leave the selection to my husband 
Millard Metzger, and I name mv husband Millard 
Metzger and Marion E. Dinwiddie the Executors of 
this my last will and testament and no bond shall he 
required of them. As witness whereof T Mary C. 
Metzger herewith have subscribed my name, this 30th 


day January 1911. 


‘MARY, C. METZGER,” 


“Signed published and delivered by Mary C. 
Metzger, the above-named testatrix in the presence 
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of us, and at her request, and in the presence of each 
other subscribe our names and witness thereto. 

“ELIZA S. PEGUES, 

“1428 K St. 

“SAMUEL W. E. PEGUES, 

“1428 K St. N. W. 
“ANDREW R. BENSON, 

“Pat. Office.” 


(R., 10.) 


In accordance with the directions of the will in that re¬ 
spect, the executor purchased, with assets of the estate, the 
one-half interest in the Massachusetts Avenue property be¬ 
longing to the plaintiffs. The bill of complaint alleged that, 
accordingly, there had been an equitable conversion from 
money into land of so much of the personal estate as was 
used in the purchase of that one-half interest, and that said 
property must therefore be treated as real estate (R., 3). 
The plaintiffs further alleged that the executor took title in 
his own name to the property so purchased, instead of in his 
name as trustee; wherefore it was charged that a resulting 
trust arose for the benefit of Mrs. Metzger’s estate (R., 3 
and 4). 

In due course, Millard Metzger filed his first and final ac¬ 
count as executor, claiming credit for the amount used in 
the purchase of the one-half interest in the Massachusetts 
Avenue property, already mentioned, and charging himself 
with the net balance of the personal estate, in the following 
words: 


“Balance to Millard Metzger, in trust, for the bene¬ 
fit of some charity to be known as the Donn Memo¬ 
rial. and to be determined bv said Millard Metzger, 
$43,623.10.” 


That account was subscribed and sworn to by Metzger, 
and was duly approved and passed by the probate court 
(R., 26). 

The testatrix having failed to determine the nature of the 
charity intended to be founded by her, during her lifetime, 
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and having also failed to determine or appoint it, by a codi¬ 
cil to her will, the power of appointment devolved upon her 
husband, Millard Metzger, as in and by her said will pro¬ 
vided. lie failed to determine the charity, either during 
his lifetime, by deed or otherwise, or by last will and testa¬ 
ment. A perusal of his will discloses that, after making 
certain pecuniary bequests, all the balance or remainder of 
his estate, both real and personal, was to be applied to and 
become a part of the al>ove trust fund created by his wife 

(R., 11). 

It was accordingly averred that, as Millard Metzger had 
died without exercising his power of appointment, the trust, 
upon his death, became incapable of determination or en¬ 
forcement, and so wholly failed for indefiniteness and un¬ 
certainty; wherefore all pf Mrs. Metzger’s personal estate 
became distributable to her next of kin, appellants herein, 
and all of her real estate, including the one-half interest in 
92-) Massachusetts avenue, into which a part of the person¬ 
alty was equitably converted, as above, descended to appel¬ 
lants as her heirs-at-law, as of the date of her surviving hus¬ 
band’s death, March 29. 1914. 

Counsel for appellees, in argument at the trial below, 
conceded the soundness of the contention made on behalf of 
appellants that, in the District of Columbia at least, the 
equity court has no power to carry into effect a charitable 
tru ? t where the trustee, or donee of the pow T er of appoint¬ 
ment, fails to carry out the expressed direction of the testa¬ 
tor or testatrix, and w’here the objects of the trust, as a re¬ 
sult, are left uncertain and indefinite. That view was up¬ 
held by the court below\ 

The court below declined to hold, as contended by appel¬ 
lants, that the intestacy, which resulted from the failure of 
the trust, should be considered as occurring as of the date 
of that failure, that is, upon the death of Mr. Metzger- but 
instead decreed that Mrs. Metzger is to be regarded and held 
as having died intestate, leaving her real estate of which 



she died seized to descend to her heirs, ft nd her personal 
property, including the one-half interest in the Massachu¬ 
setts Avenue property above mentioned, to devolve upon her 
surviving husband. 

It will thus be seen that the decree upheld appellants’ 
right to the real estate of which Mrs. Metzger died seized, 
and in addition limited her husband’s interest in the Tenth 
Street property to a life estate. No appeal has been noted by 
any of the appellees from these conclusions, which are favor¬ 
able to appellants, and hence the questions involved therein 
are not now Wore this Court. 

Questions Involved. 

There are only two questions, therefore, now presented to 
this Court. 

f ' irst - Is ,he ' n testacy of Mary C. Metzger to be consid¬ 
ered as occurring as of the date of her death, or is it to be 
considered as arising thereafter, upon the death of her hus¬ 
band, and as taking effect from that time, when the tru«t 
created by her will failed? 

Second. Is the one-half interest in 925 Massachusetts ave¬ 
nue. directed by the will to be purchased, to be considered as 
real or personal property? 

However, a consideration of the second question will only 
become necessary in case the court should fail to agree with 
our contention in respect of the first question. 

Assignments of Error. 

The errors assigned on behalf of appellants are as follows: 

1 . The court erred in its construction of the last 
will and testament of Mary C. Metzger, deceased 
The court erred in holding that, except as to 
the legacies to the Oak Hill Cemetery Company of 



Washington, in the District of Columbia and the 
Epiphany Church Endowment fund, and the devise 
to Millard Metzger of the rents and revenues derived 
from sublot 13, in square 350, in the city of Wash¬ 
ington, in the District of Columbia (l>eing the prop¬ 
erty known as 208 10th street, N. W.j, Mary C. 
Metzger, under the facts and circumstances disclosed 
by the pleadings and evidence in this cause, is to be 
regarded and held as having died intestate, leaving 
her real estate to descend to her heirs, and her per¬ 
sonal property to devolve by operation of law upon 
Millard Metzger, her husband, who survived her. 

3. The court er;*ed in holding that the one-half 
interest in lot 3, in square 370, in the city of Wash¬ 
ington, in the District of Columbia, known as prem¬ 
ises 925 Massachusetts avenue, conveyed to Millard 
Metzger by Florence C. Dinwiddie, Marion L. Din- 
widdie and Robert Dinwiddie, as set forth in the 
pleadings, is to be regarded as a part of the personal 
estate of the said Mary C. Metzger, and as having 
devolved by operation of law upon her said husband, 
Millard Metzger, as aforesaid. 

4. The court erred in not holding that the one- 
half interest in lot 3, square 370, in the city of Wash¬ 
ington, District of Columbia, known as premises 925 
Massachusetts avenue, conveyed to Millard Metzger 
by Florence C. Dinwiddie, Marion L. Dinwiddie and 
T\ol>ert Dinwiddie, as set forth in the pleadings, is to 
be regarded as a part of the real estate of the said 
Mary C. Metzger, and as having descended by opera¬ 
tion of law to her heirs at law. 

5. The court erred in not holding that the charit¬ 
able trust attempted to be created by Mary C. Metzger 
failed upon the death of her husband, Millard Metz¬ 
ger, without having exercised the power of appoint¬ 
ment conferred upon him by the last will and testa¬ 
ment of Mary C. Metzger to designate the object of 
such charitable trust; and that, thereupon, her estate, 
both real and personal, devolved upon her heirs at 
law and next of kin. 

6 . The court erred in not holding that Mary C. 
Metzger is to be regarded as having died testate, leav¬ 
ing a valid will, and that her residuary estate became 
intestate property upon, but not before, the death of 
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her husband. Millard Metzger, without having exer¬ 
cised the power of appointment conferred upon him 
by her said will to designate the object of such char¬ 
itable trust; and that, thereupon, her said residuary 
estate devolved upon Mary C. Metzger’s heirs at law 
and next of kin. 

(R., 28, 24.) 

ARGUMENT. 

I. 

% 

Since the trust created by Mrs. Metzger did not fail until 
her surviving husband died without having appointed the 
objects of the trust, the intestacy did not arise until his 
death, and took effect only from that time. Her personal 
estate is therefore distributable to her next of kin, and not 
to the next of kin of her husband. 

On behalf of the appellees, it is contended that Mrs. Metz¬ 
ger s personal estate should l>e considered as having passed 
to her husband under section 1100 of the Code, which reads 
as follows: 

‘‘Sec. 1160. Administration of wife’s estate. 
On the death of any married woman owning real 
or personal estate and intestate thereof, her said 
estate shall he administered on as if she had 
been unmarried, and in the appointment of her ad¬ 
ministrator her husband shall be entitled to be pre¬ 
ferred. After payment of her debts her said per¬ 
sonal estate shall be the property of her husband.” 

Rut "on the death of Mary C. Metzger, was she intestate 
of any of her property? Clearly not. Her will, disposing 
of all of her estate, was offered for probate by her husband, 
and wa« duly admitted to probate and record as a will of both 
real and personal estate. Iler said husband qualified as ex¬ 
ecutor, and, in filing his first and final account as such ex- 



eeutor expressly accepted the power and trust reposed in him, 
charging himself as trustee with the entire balance of the 
personal estate. It was a valid, operative will, and the trust 
could not have been held invalid so long as there was a pos¬ 
sibility that the objects thereof might be made specific by 
Millard Metzger. Hence there was then no intestacy. Up 
to the moment of his death, Millard Metzger could have ex¬ 
ercised the power of appointment confided in him, either by 
deed or bv will, and thus could have made definite and spe¬ 
cific that charity to which his wife wished her estate to be 
donated. The wording of his will, in which he leaves all 
the balance and remainder of his estate to be applied to and 
made a part of the fund created by his wife as a memorial 
to her parents, indicates that he doubtless intended to exer¬ 
cise the power of appointment before his death, and thus 
carry out the express wishes of his deceased wife; but he 
died without having done so. Testimony offered on behalf 
of appellees is to the effect that only a short time before his 
death Millard Metzger made an effort to carry out his wife’s 
express direction, but failed to accomplish that purpose (R., 
27). So it would seem to be absolutely beyond question that 
Millard Metzger never considered himself the owner of the 
property in his own name; he always treated it as his wife’s 
estate, and never considered or treated it as intestate prop¬ 
erty. 

The appellees contend that the personal estate of Mary C. 
Metzger is distributable to them upon the ground that it 
passed to Millard Metzger as intestate property of his wife, 
as of the date of her death; whereas appellants contend that 
“on the death'’ of Mrs. Metzger, as those words are used in 
section 1160 of the Code, it was not intestate property, and 
could not and did not become intestate property until Mil¬ 
lard Metzger had died, leaving unfulfilled the power of ap¬ 
pointment. Until the moment of his death (without having 
exercised his power of appointment), it could not be said 
that the attempted trust had failed; and then, when it finally 




became intestate property, lie was not alive to take- there¬ 
fore it follows that his next of kin cannot take, for the only 
possible way in which they could claim any part of the 
- lary C. Metzger estate is through their decedent, Millard 
. etzger; whereas the title to the property was never vested 
in him, at any moment, in his individual ri^lit. 

In Donley vs. Attorney General (2 Eq. Cas. Abr., 195) 
there was a devise to trustees in trust for the niece of the’ 
devisor for life, and on her death to a certain class and to 
such charitable uses, etc., as the trustees should think proper 
rt was held, inter aha, that, “as to the personal estate, there 
couhl be no representation of those relations who died in the 
nieces lifetime; for before her death no part thereof vested 

in any of the relations, and it was contingent whether they 
would be entitled or not.” y 

So here, the beneficial interest in Mrs. Metzger’s estate 
was clearly not vested in her husband, during his lifetime, 
and until he died, it was contingent whether either appel¬ 
lants or appellees would take. Then, for the first time the 
estate became> distributable; it cannot for a moment be con¬ 
tended hat Millard Metzger was one of his wife’s next of 

kin, and the estate is therefore distributable to her next of 
kin at the time of his death. 

IIanHny rs. Glyn (1 Atk., 469) has always been regarded 
ns a leading case, and we consider it directly in point In 

‘ to eTi tT ° I' 3 IIa r dinJ f made his ' vill > and thereby gave 

Il dto < d' 1S “ hlS estate ’ etc - in bis house in 
I at on Garden, and all the goods, jewels, etc., therein at 

be ime of his death, but did desire her at or before her 

.hath, to give such estate, goods, jewels, etc., “into and 

amongst such of his relations, as she should think most de- 

smet of/ ’ and made his wife 

Elizabeth, his widow, made her will “ an d thereby c ave 
a her estate, right, title and interest to Henry Swindell in 
the house in Hatton Garden, which her husband had be- 
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queathed to her in manner aforesaid; and after giving sev¬ 
eral legacies, bequeathed the residue of her personal estate 
to the defendant Glyn and two other persons, and made 
them executors,” and soon after died, without having dis¬ 
posed of the goods in said house, and without having given 
any of her husband’s jewels to his relations. 

The plaintiffs in that case, insisting that Elizabeth Hard¬ 
ing had only a life interest in said furniture and jewels, with 
a limited power of disposing of the same to her husband’s 
relations, which she had not done, brought their bill pray¬ 
ing that said furniture and jewels might be distributed 
amongst his relations, according to the r\ile of distribution 
of intestates’ effects. The Master of the Rolls said: 

‘The first question is: If this is vested absolutely 
in the wife? And the second, If it is to be consid¬ 
ered as undisposed of, after her death, who are enti¬ 
tled to it? 

“As to the first, it is clear the wife was intended to 
hike only lieneficiallv during htrlife; there are no 
technical words in a will but the manifest intent of 
the testator is to take place, and the words mlling or 
desiring have been frequently construed to amount 
to a trust, (Eacles & ux. v. England & ux., 2 Vern., 
and the only doubt arises upon the persons 
who are to take after her. 

“Where the uncertainty is such, that it is impos¬ 
sible for the court to determine what persons are 
meant, it is very strong for the court to construe it 
only as a recommendation to the first devisee, and 
make it absolute as to him; but here the word velar 
lions is a legal description, and this is a devise to 
such relations, and operates as a trust in the wife by 
way of power of naming and apportioning, and her 
non-performance of the power shall not make the 
devise void, but the power shall devolve on the court; 
and though this is not to pass by the Statute of Dis¬ 
tributions, vet that is a good rule for the court, to 
go by. And therefore I think it ought to he divided 
among such of the relations of the testator Nicholas 
Harding, who were his next of kin at her death, and 
do order, that so much of the said household goods 






in Hatton Garden, and other personal estate of the 
said testator Nicholas Harding, devised by his 
will to the said Elizabeth Harding, wife, which 
she did not dispose of according to the power 
given her thereby in case the same remains in specie, 
or the value thereof, be delivered to the next of kin 
of the said testator Nicholas Harding, to be divided 
equally amongst them, to take place from the time 
of the death of the said Elizabeth Harding.” 

The case of Cruwys vs. Coleman (9 Ves., 319) was some¬ 
what to the same effect. In that case Dorothy Cruwys, by 
her will, dated the 22d of August, 1757, after giving some 
pecuniary and specific legacies, proceeded thus: 

“And I make my only sister whole and sole ex¬ 
ecutrix to everything I have for her own life (Mrs. 
Bridget Cruwys) and at her death I desire my 
nephew Mr. Thomas Cruwys may have mv tapestry, 
or l>efore. if she will think it right to give it him. 
And it is my absolute desire, that my sister Mrs. 
Bridget Cruwys, which I have made my only execu¬ 
trix, bequeaths at her own death to those of her own 
family what she had in her own power to dispose 
of. that was mine, provided they behave well to her 
with decency an.d affection.” 

%j r 

The testatrix died soon afterwards. Bridget Cruwys, by 
her will, declared her desire to die intestate as to all of the 
estate and effects of her sister Dorothy, so bequeathed to her, 
as aforesaid, and to make no disposition whatsoever thereof; 
and as to her own personal estate, she directed the payment 
of her debts, gave some legacies, and appointed executors. 
She died in 1794. 

The hill was filed by a nephew who, at the death of Bridget 
Cruwys, was sole next, of kin both of her and her sister, 
against the executors of Bridget Cruwys and the personal 
representatives of deceased brothers and nephews. The 
Master’s Report stated that the next of kin of Dorothy Cru- 
wys, at her decease, were her brothers, sister and nephews; 



and that the plaintiff was sole next of kin at the death of 
Bridget, the brothers and other nephews having died dur¬ 
ing her lifetime. 

After discussing the scope of the word “family,” the Mas¬ 
ter of the Bolls, Sir William CJrant, said as follows: 

“Tn this case a difficulty might have arisen, if 
Bridget Oruwys had declared, her own relations had 
behaved ill to her; and therefore she had resolved 
not to give them any part of the property. The 
question then would have heen. whether she was not 
constituted the sole charge of the propriety of the 
behavior of her family; and, whether it was not an 
intestacy of Dorothy Oruwys; the condition failing. 
But all that Bridget has said, is, that she does not 
think fit to exercise her power. Therefore the trust 
remains unexecuted: and is consequently to be exe¬ 
cuted according to the rule of the Court; that is, in 
favor of the next of kin of Bridget; for the trust is 
created in favor of those of her family. That makes 
no difference in this case: for. according to Harding 
vs. Cl I jin, where a power of selection is given in 
favor of the testator's own relations, and that power 
is not exercised, the property undisposed will go to 
the next of kin at the death of the party, who had 
the power. Therefore, even if this had heen a trust 
for Dorothy’s family, it would have been for such 
as were next of kin at Bridget’s death. So either way 
the plaintiff is entitled to the whole of this property.” 

See also, Brown vs. Higgs (8 Ves., 561). 

An analogy may well he drawn between the power of ap¬ 
pointment which was given to Millard Metzger, and which 
he could have executed at any time prior to his death, either 
by deed, or bv last will and testament which would speak 
from the time of his death, and a life estate in the donee of 
a power of appointment among a certain specified class. 

Turning to the reports of the courts of this country, the 
ease of Blount vs. Walker (31 S. C., 13) is directly in point. 
In that ease Sarah J. Harris, testatrix, bequeathed and de- 
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vised to J. H. Walker and his heirs the use of all her estate 
both real and personal, in trust for Mrs. Blount for life and 
then to her issue, or. failing issue, to such person as Mrs. 
Blount might appoint, etc. 

Mrs. Blount had died without issue, leaving a will eon- 
taming an exercise of the power of appointment. The exe¬ 
cution of the will was held, in a previous ease, not to have 
been in accordance with the laws of South Carolina, and 
on appeal to the Supreme Court of South Carolina, it was 
held not to have been a valid exercise of the power (28 S. 
C., ;>45). The question thereupon arising for determination 
was to whom the property should go. whether to the heirs 
at law as of the time of the death of Mrs. Harris, the testa¬ 
trix. or those who constituted the heirs at law at the time of 
the death of Mrs. Blount, the life tenant, who had a power 
of appointment. The circuit judge decreed that the estate 
should go to those who were heirs at law at the date of the 
death of the testatrix. But. on appeal, that decree was re¬ 
versed, Mr. Justice Mclver stating, in part, as follows- 


“But as it is coneeded that the trustee can take no 
beneficial interest under the will, equity will not per- 
mit him to hold the estate for his own benefit, but 
wilraisewhat- is called a resulting trust, in favor 
of the heirs of the testatrix, and the vital question 
remains, who are such heirs? Are they those who 
could bring themselves within that class at the time 
of the death of the testatrix, or are thev those onlv 
who can tiring themselves within such class at the 
time the resulting trust arises? I do not find anv 
authority directly in point upon this question, but it 
seems to me upon principle and from the analogies 
of decided cases, that the trust results in favor of 
those only who can bring themselves within the class 
of heirs at the time such-trust arises. It is necessarv 
then, to inquire when such trust arose; and it seems 
to me clear that it could -not arise until after the 
death of Mrs. Blount, for up to the time of her death 
she might have had issue, might have died in giving- 
birth to issue, or might have executed the power of 






appointment, in her last moments, and, therefore on 
hi she was dead there could he’ no resulUng trust 
No trust could result in favor of Mrs. Blount who' 
at the time of the death of the testatrix, was her sole 
heir for as long as she continued to ive the tm t 
could not possibly arise. Up to the time of he death 

nte^t“ me, ' e P° sslbilit y- not an estate, or even an 
postponed.' an “ ta ‘ e * With the ri 8 ht ' of Possession 

. * If this resulting trust had arisen under a deeit 
instead of a will, and tile grantor were still livimr 
the trust would have resulted to the grantor- but thfs 
right ot reverter, so to speak, for stricdvSpeaking t 
is not a reverter, would not be an estate in the grantor 
capable of being parsed by devise or inheritance to the 
devisee or heir of the grantor, but would beamew 
possibility, until the happening of the events which 
would give birth to the trust. When however tb» 
pent happened which gives rise to the trust it would 
become an estate m the grantor, and would then be 
c. I able of passing by devise or inheritance Unon 
the same principle, it seems to me that in this case 
" here the resulting trust arises under a will it „mst 
result to those who are able to bring themselves un 
ler the class of heirs of the testatrix at the time wlZ 
he trust arises, and as Mrs. Walker was then the sole 
leir of the testatrix, the trust results in her favor and 

xiitrrs rrcm 

not an estate, but a mere possibility It is neithpr 
a present nor a future right, but a mere pSlitv 
that a right, may arise upon the happening? a eori- 
ngencv, which is not the subject of either devise 
or inheritance. This is because the grantor dev Be 
of a fee conditional passes the whole estate to the 
tenant in fee, leaving nothing in the grantor or de 
user which can be the subject of devise orinherit 
ance, and hence it is settled that, upon the tormina 
tion of such an estate, it goes to those who can briim 
themselves into the class of heirs of the person ereaf 
mg the estate at the time when the estateberminated, 



and not to those who were heirs at the time of the 
death of such person. Adams vs. Chaplin, 1 Hill Ch., 
265; Dcas vs. Ilorry, 2 Ilill Ch., 244; Pearse vs. Kil¬ 
lian, MeMull Eq., 231. Now, if the possibility of re¬ 
verter after the termination of an estate in fee condi¬ 
tional enures to the benefit, of those who answer the 
description of heirs of the person creating such es¬ 
tate. at the time when the estate terminates, because 
a conveyance of such an estate leaves nothing in the 
grantor or devisor, as the case may he. capable of be¬ 
ing devised or inherited, it would seem to follow 
that, for the same reason, a resulting trust which 
arises after the conveyance of an estate in fee simple, 
ought to take the same course.” 

The above case is directly applicable to the facts in this 
case, and, in the absence of other and contrarv authoritv di- 

t * 

rectiv in point, should he highly persuasive. 

The trust created bv Mrs. Metzger was not a void or in- 
valid trust. On the contrary, it was valid and capable of be¬ 
ing carried out until the death of her husband. At the most, 
it was an incomplete trust—a proper execution of the power 
of appointment would have completed it. and the final fail¬ 
ure to exercise the power from that moment let in 
the operation of the intestate laws. 

In most, if not all, of the decided cases wherein this ques¬ 
tion has arisen, the controversy and decision was in respect 
of the determination of the class of next of kin of the donor 
of the trust or power of appointment, the trustee or donee of 
the power himself having no place in the class of next of kin. 

Now it. is perfectly evident from the authorities that the 
trustee or donee of the power in this case could not appoint 
it to his own use and benefit, and as the heirs and next of 
kin of this trustee can only claim upon the theory that this 
trustee took title in his individual right, that claim must 
fail, since he never took anything in that capacity. 

Millard Metzger was not of next of kin of his wife—the 
statute confers upon him (not upon his next of kin), cer¬ 
tain rights in the personal estate of his deceased wife, in the 
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event she die intestate, and in that event only. But she not 
only did not die intestate, but on the contrary, she died 
testate, having completely disposed of her entire estate, real 
and personal. She, in effect, made her husband trustee of 
the will, and he accepted the trust, but died leaving the trust 
unfulfilled. His heirs and next of kin can only trace their 
title through him as ancestor, but he never had the title, and 
the estate never vested in him. 

It is said that a trustee is not entitled to retain for his 
own use a sum of money bequeathed to him in trust, under 
circumstances which render the trust void for remoteness. 
Joy vs. Aspinwall (18 Jur., 284). 

In that case the testator, after sundry legacies to his 
nephew, Benjamin Joy, and others, gave to said nephew the 
sum of £1,000 in trust to invest and accumulate, and to pay 
the accumulated fund to any son he might have named 
John who should attain 22 years of age, and if the first 
son he should have, and call John, should die before 22, 
then to the next and so on; and if no son called John 
should attain 22 years then Benjamin Joy was to retain the 
£1,000 for his own use. The testator then declared that his 
residuary estate should be divided between his pecuniary and 
particular legatees in proportion to the particular legacies. 

Benjamin Joy, the plaintiff, brought his bill, contending 
that the gift was void for remoteness, and claiming to be 
thereby entitled to the aforesaid sum of £1,000. The resid¬ 
uary legatees contended that said sum fell into the residue 
of the estate. 

Vice-Chancellor Wood held the gift to be void, and then 
stated as follows: 

“Then the question is, what is to be done with the 
sum of £1,000? There has been some contest as to 
what the trustee would have had to do if this had 
been a series of legal limitations. It is to be observed 
that a trust differs importantly from a charge, in 
this way, that where a man has an estate subject to a 
charge, if the charge fail he has the benefit of that; 
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but a trust, when declared, although it may turn out 
unpossible or unlawful to carry it into effect, pro 
' cuts any notion of a beneficial interest being in- 
taided in the trustee. In this ease, it is true? the 
trustee is to have a beneficial interest in the fund in 

^.“ngeney, but that is only after a series 
of exents which never take effect. It was never in¬ 
tended that the trustee should have an immediate 
benefieia interest in ease of the limitations being 
\oid. The testator cannot be said to have had anv 
intention one way or the other as to what was to be 
one with the money in such a case, for he cannot 
have contemp ated it at all. Therefore the £1,000 
w ill fall into the residue.” 

IIow much stronger is the present case, where the next of 
kin of the donee of the power are now seeking to benefit by 
the failure of their decedent to carry out the trust and confi¬ 
dence reposed in him. There the trustee himself, who was 
specifically given the beneficial interest, in the event of cer¬ 
tain contingencies, was not allowed to take the estate, even 
though the gift upon the contingencies was held to lie void. 

It a trustee desires to set up a title to the trust property 
in himself, he should refuse to accept the trust Perry on 
Trusts (6th ed.), Sec. 433. 

Ordinarily, the donee of a power of appointment is under 
no positive duty to exercise that power; but, when the power 
of appointment is coupled with a trust reposed in the donee 
and the donee of the power specifically accepts the trust and 
assumes to act thereunder, then the exercise of the power 
becomes as much a duty of the trustee as any other dutv con¬ 
nected with the execution of the trust. 

So here, Millard Metzger should not be allowed to derive 
an advantage for the licnefit of his next of kin by a non 
exercise of the power entrusted to him. Such a situation is 
not consonant with the just principles of equity. 

Unox vs. Notrebe, 15 Fed. Cas., 8246c. 

Arnold vs. Ilroivn, 24 Pick., 89. 

Hayes vs. Hall, 188 Mass., 510. 


Davoue vs. Fanning, 2 Johns. Ch., 252, 269. 

Fitzgibbon vs. Scan Ian, 1 Dow, 269. 

Jlolridge vs. Gillespie, 2 Johns. Ch., 30. 

Ringo vs. Finns, 10 Pet., 269. 

Michoud vs. Girod, 4 How., 503. 

Perry on Trusts (6th ed.), See. 427. 

Millard Metzger, having accepted the trust, and assumed 
to act under and by virtue of the will, would be equitably' 
estopped from claiming the personalty as his own individual 
property. We think it is clear that such estoppel extends 
also to his next of kin, and that they are equitably estopped, 
bv his acts, from now claiming Mrs. Metzger’s personal es¬ 
tate. TTe offered her will for probate, accepted his appoint¬ 
ment as executor, specifically and in terms accepted the trust 
confided to him, and charged himself with the net balance 
of her personal estate, in his character as trustee. He pur¬ 
chased the one-half interest in the Massachusetts avenue 
property, paid to himself the rents and revenues of the 
Tenth street property, and otherwise acted under and by vir¬ 
tue of the provisions of the will. Furthermore, shortly be¬ 
fore he died he endeavored to carrv out his wife’s wishes as 

%j 

expressed in that will. 

It would seem clear that all of those acts on his part, evinc¬ 
ing his understanding of the will and his intentions toward 
her estate, raised an equitable estoppel, which extends to his 
next of kin and which should now prevent them from claim¬ 
ing any part of his wife’s estate. 

Would it be conscionable to allow the estate of this testa¬ 
trix to be thus diverted from her line of descent to that of 
her husband, because of his failure to carry out the trust? 

Tt was set forth in the answer filed by the appellants, Mrs. 
Todd and Mrs. Burton, and not denied by the appellees at 
the trial of the case, that all of the property, both real and 
personal, of which the said Mary Courtney Metzger died 
seized and possessed, was derived from the estate of her 
father, Oliver P. Donn, who died intestate, leaving the said 
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Mary Courtney Metzger as one of his heirs-at-law and next 
o -in, or was the result of reinvestment of property so de- 

t,lat none of t,le aforesaid property of the said 
ar ' Courtney Metzger, either real or personal, was derived 
from the estate of her husband, Millard Metzger (R 21) 
What more inequitable than that her husband’s next of 
kin should now take any of the property left to Mrs. Metz¬ 
ger by her father? They are strangers in blood, and none 
of the property proceeded from their decedent. Millard Metz¬ 
ger, who was their sole connection with Mrs. Metzger’s es¬ 
tate. What more natural than that a court of equity should 
dei reMhat this property, which was inherited bv Mrs. Metz¬ 
ger her fotheiWW. should now go back to that 

father s other children and their descendants, Mrs. Metzger’s 
own sisters and children of her deceased sister. We respect- 
fully submit that all considerations of natural family ties 
and the natural, common-sense devolution of property in the 
same family, should have cogent influence with this court 
in favor of the next of kin of the testatrix. 

hJ" Gr v V ’ S F f t ^ e f147 Pa -’ 67) the court ? P° k e of the set¬ 
tled policy of the English law, nowhere more severely as¬ 
serted than in chancery, to keep the devolution of property 

m the regular channels to the heir and next of kin when- 
ever it can be done. 

It is true that Mrs. Metzger made no provision in her null 
for the disposition of her estate in the event of a failure of 
the trust created by her: but it is certainly a natural pre- 
umption that she would greatly have preferred that her 
estate should go to her own heirs-at-law and next of kin 

rather than to those of her husband, upon his death without 
having made the trust effectual. 

The familiar presumption against intestacy, by virtue of 
which courts will not hold a testator to have died intestate 

l any im P T ert '’ if bv anv "“ble POn?tnlption 
h otherwise, is so well settled and recognized 

that it needs no citation of authority. Why are not the rea- 



sons for that rule equally apposite to the situation now be¬ 
fore us, and why should it not he held that Mrs. Metzger 
died testate, and that the intestacy which later occurred op¬ 
erates from the time when it actually did first arise, that is, 
from the death of Mr. Metzger, and from that time only. 
We revert to the wording of the Code, “On the death of any 
married woman owning real or personal estate and intes¬ 
tate thereof, * * etc. Clearly, Mrs. Metzger did not 

die intestate. 

Tt may be asked: \\ here was the title to the personal es¬ 
tate during Mr. Metzger’s life? Clearly it was in him as 
trustee, for the benefit of those who might thereafter be 
found to he entitled thereto. As in a will contest, it is not 
known specifically, during the progress of the contest, for 
whom the estate is being administered, but it is known that 
it is for the l>enefit of the person or persons, not in the first 
instance absolutely known, hut who may ultimately he 
found to be entitled. Tuohy vs. Hanlon (18 App D. C, 
225, 234). 

Counsel for the appellees argued below that to deprive an 
heir-at-law or distributee of his share of the property which 
the law would give him in case of intestacy, the testator must 
make a valid and effectual disposition thereof to some other 
person, citing Chamberlain vs. Taylor (105 N. Y., 185). 
But a careful analysis of that case shows that there was there 
a devise which attempted, in violation of existing law, to dis¬ 
pose of more than one-half of the testator’s property for 
religious or charitable purposes, and so the devise was void 
ah initio: but here the disposition was perfectly valid on the 
death of the testatrix, and remained so until the death of 
her husband, whose next of kin now claim the property. So, 
in the earlier case of TJaxtun vs. Corse (2 Bari). Ch. Rep., 
50fi), cited in the Chamberlain vs. Taylor case, supra, the 
disposition by the testator was not one valid at his death, and 
which later became invalid, ineffectual or void, hut some of 
the trusts were, at the death of the testator, invalid; an en¬ 
tirely different situation from that here presented. 
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So, too, in Rizer vs. Perry (58 Md., 112), relied upon by 
counsel for appellees at the hearing below, the trusts de¬ 
clared were held to be incapable of enforcement by reason of 
indefiniteness and uncertainty, and so were decreed to be 
void. But it is perfectly clear, from a reading of the report 
in that case, that the trusts there considered were void ab 
initio; and which, we repeat, is a far different ease from that 
now presented. It has already lx?en shown that the trust 
created by Mrs. Metzger was not void . but merely incom¬ 
plete; and, since it could have been completed by Mr. Metz¬ 
ger at am time up to his death, Rizer vs. Pern/ is not au¬ 
thority for the contention of appellees that they are entitled 
to the personalty, for the personalty did not l>ecome intes¬ 
tate property until Mr. Metzger had died, when of course 
he could not, himself take. 

The injustice of the result which would follow the affirm¬ 
ance of the decree from which this appeal is taken is appar¬ 
ent when it is considered that Mrs. Metzger’s personal estate, 
which has now become intestate property, never could have 
been decreed to Millard Metzger in his own individual right, 
from the time he accepted the trust down to the moment of 
his death. Tie could not take, in his own right, while he 
lived, for he had specifically accepted the confidence and 
trust reposed in him, and was under a positive duty to carry 
out that trust. It may he, as contended by the other side, 
that he could not have been compelled by a court of equity 
to exercise that duty, but most assuredly, while he yet lived, 
and treated the trust as operative, he could not, upon any 
principles of justice and equity, have been permitted to ac¬ 
quire this property individually, through his failure to carry 
out. the duties of his trusteeship. How can the equities and 
rights of his next of kin, whose sole claim is through him, 
and who are strangers in blood to the testatrix, he anv 
greater than the rights and equities of Mr. Metzger during 
his lifetime? 

From the above, it results that the personal estate of Mary 
C. Metzger could not and did not pass to her husband, as 


intestate property, so as to be now distributable to his next 
of kin, but that it is properly distributable, as of the date 
of the death of her husband, Millard Metzger, to her next of 
kin, the appellants herein. 

II. 

Since Mrs. Metzger, by her will, directed her executors 
to purchase the outstanding one-half interest in No. 925 
Massachusetts avenue, the portion of her personal estate 
applied for such purchase should be construed as having 
been converted into real estate, and so as having descended 
to her heirs at law. 

It will be remembered that in her will Mary C. Metzger 
directed her executors to purchase from the plaintiffs their 
one-half interest in the property in which she lived, No. 925 
Massachusetts avenue (R., 10). This was done by her ex¬ 
ecutor. By the familiar rule of equity, since the testatrix 
had directed that this property should be purchased, it must 
he treated as real estate; and, the trust having failed, it de¬ 
scended. as real estate, to her heirs at law. 

In our judgment, however, it is immaterial whether this 
property be considered as real or personal property, for, as 
above argued, the personal estate of Mary C. Metzger clearly 
was distributable to her next of kin, as of the date of the 
death of her husband; so that the entire Massachusetts Ave¬ 
nue property would go, in any event, to the appellants. We 
shall, however, discuss briefly that feature of the case, assum¬ 
ing, for the sake of argument only, that the personal estate 
of Mary C. Metzger is distributable to Millard Metzger’s next 
of kin. 

We are not unmindful of the so-called leading cases of 
Ackroyd vs. Smithson (1 Bro. C. C., 503), and Hawley vs. 
James, (5 Paige (N. Y.), 318), which hold that where the 
purpose for which a conversion is directed fails, no equitable 
conversion takes place. We deem it significant, however, 



that the learned Lord Eldon, whose argument, as one of 
counsel in the Aekroyd vs. Smithson case, supra, is often 
spoken of, in his later and more mature days evidently 
changed his mind as to the rule announced in that case; 
for, in the case of Walter vs. Maunde (19 Yes., 424), he 
used the following language: 

“The trustees having proceeded to a certain extent 
to convert part of the real estate, a question has been 
raised, whether that which having been real estate at 
the testator’s death, is now converted in execution of 
the trust by those persons having authority to con¬ 
vert it with a view to the distribution authorized by 
tbe will, is to be considered as personal estate, as it 
happens to be. or as real estate, as it was at the testa¬ 
tor's death. My opinion on that question is, that 
whatever tbe trustees did towards and in a due execu¬ 
tion of their power with a view to tbe execution of 
the trust, which is now disappointed, the court will 
also take to l>o property of the same nature and qual¬ 
ity as it is found. Whatever therefore was converted 
into personal estate in the due execution of the trust 
must be taken as personal estate.” 

In this country, in Leipers Appeal (35 Pa. St., 420), it 
is said (svl.) an agreement for tbe sale of land works an 
equitable conversion of it into personal estate, for tbe pur¬ 
poses of succession; and a subsequent recovery of the prop- 
ertv bv the widow and heirs of the vendor, under a clause of 
forfeiture in the contract, will not effect a reconversion of 
it, so as to change the rights of the parties. 

See also Bender vs. Luckenhach (162 Pa. St., 18). 

• 

On principle, therefore, it would seem to be the sounder 
doctrine that, where the purpose of the testator has failed, 
the property must be taken as it is found; and whatever, in 
an attempt to effectuate the purpose of the testator, has 
been converted from personal estate to real estate, must so 
remain, and pass to the testator's heirs at law. But, if the 
court agrees with our first proposition, namely, that the entire 
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personal estate is distributable to the next of kin of Mary 
C. Metzger, and not to Millard Metzger’s next of kin, it is 
unnecessary to decide whether an equitable conversion from 
personalty to realty took place or not. 

Conclusion. 

For all of the above reasons, it is respectfully submitted 
that the decision from which this appeal is taken was er¬ 
roneous in the matters hereinabove pointed out, and should, 
to that extent, be reversed, and the cause remanded to the 
trial court with directions to grant the prayers of the bill 
of complaint. 

A. A. HOEHLING, Jr., 
STANTON C. PEELLE, 

C. F. R. OGILBY, 

Attorneys for Appellants. 

Washington, D. C., February 4, 1916. 
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Florence C. Dinwiddie, et al., Appellants, 

vs. 

Nathan Hazel Metzger and National Savings & 
Trust Company, Executors, et al ., Appellees. 

BRIEF FOR APPELLEES, NATHAN HAZEL METZ- 
GER AND NATIONAL SAVINGS & TRUST COM¬ 
PANY, EXECUTORS, FRANCES M. BAXTER, 
ET AL. 


Statement. 

Marv Courtney Metzger, wife of Millard Metzger, died 
April 21, 1912, survived by her husband, and owning both 
real and personal property in her own right, including a 
one-half interest in the property known as No. 925 Massa¬ 
chusetts Avenue, Northwest, in the city of Washington, 
the remaining half interest belonging to the appellants 
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Florence C. Dinwiddie and Marion L. Dinwiddie. Her will 
( Kec., 10), subject to several inconsiderable other provi¬ 
sions, directed the purchase of the half interest of the ap¬ 
pellants Dinwiddie in Xo. 925 Massachusetts Avenue, the 
property to I* given to a charity to l>e known as the Donn 
Memorial, in memory of her parents, gave all the revenues 
«d her property (and therefore the property itself. Pol¬ 
lock vs. 1 rust Co., 157 U. S., 479, 580), except No. 208 
10th Street, which was devised to the husband for life 
only, to be applied to its maintenance, and provided that, 
“not having fully determined the character of the charity, 
to which I give my estate in memory of my parents Oliver 
P. and Cecilia J. Donn,—should I not do so during my 
lifetime,—I leave the selection to mv husband Millard 
Metzger, and I name my husband Millard Metzger and 
Marion L. Dinwiddie the executors of this my last will 
and testament.” Marion L. Dinwiddie renounced. Millard 
Metzger qualified as executor, purchased the outstanding 
half interest of the appellants Dinwiddie in No. 925 Massa¬ 
chusetts Avenue out of the personal estate of the testa¬ 
trix, executed the will set forth at page 11 of the Record, 
bv which, subject to a few small legacies, he endeavored to 
give his estate to the maintenance of the memorial intended 
to be created by the will of his wife, employed an attorney 
to prepare all necessary papers for the incorporation of 
the Donn Memorial Foundation, but died, unexpectedly, 
before they were presented to him for execution (Rec., 27). 
The heirs at law and next of kin of the wife are Florence 
C. Dinwiddie and Marion I.. Dinwiddie, complainants be¬ 
low, and Flla S. Todd and Lulu A. Rurton, defendants 
below, all of whom are appellants here. The appellees are 
the executors of the will of Millard Metzger, and Nathan 
Hazel Metzger, Percy C. Metzger. Frances M. Raxter. 
Sarah C. Graff, John P. Fauble. Virginia M. Rebuck and 
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Alice K. lien son, next of kin to Millard Metzger, the hus¬ 
band. The question presented by the appeal is, who, under 
the circumstances stated, succeed to the personal estate 
owned by Mary Courtney Metzger at the time of her de¬ 
cease, it being conceded that, being intestate, her real es¬ 
tate descended to the appellants as her heirs. The original 

plaintiffs hy their hill, and the appellants by their appeal, 
claim the following: 

I. I hat, by the direction of Mary Courtney Metzger’s 
will that the half interest of Florence C. Dinwiddie and 
Marion L. Dinwiddie in No. 925 Massachusetts Avenue be 
purchased, thereby converted into realty the $7,250 of her 
personal estate which was applied to that purpose by her 
executor, and that, therefore, title to that entire property 
descended to appellants as her heirs, upon the failure of the 
contemplated memorial to her parents which resulted from 
the omission lx>th of herself and of her executor to establish 
that memorial. The appellees, on the contrary, contend that 
the conversion of the purchase price of the half interest 
of the appellants Florence C. and Marion L Dinwiddie, 
in No. 925 Massachusetts Avenue, was a conversion for the 
purpose of the intended charity, only; that, upon the failure 
of that charity, the conversion, also, failed, and that the 
S/,250, or the half interest purchased with it and which 
represents it, accordingly passed to them, either as next 
<>i kin of her husband, or, else, as his heirs, the conveyance 
b\ appellants Florence C. and Marion L. Dinwiddie having 
been to him. 

II. 1 hat the will of Mrs. Metzger created a trust of her 
estate in her husband, namely, a trust to establish the 
Donn Memorial; that, therefore, she did not die intestate 
as to any part of her estate, and no intestacy existed, until 




tile death of the husband without having established the 
charity, so that her intestacy followed his death, and is 
to lx? attended with the same results as if she had sur¬ 
vived him, leaving her personal estate to pass to her own 
next of kin instead of to him as surviving husband under 
Section 1160 of the Code. The appellees, on the other 
hand, contend that the will of Mrs. Metzger gave nothing 
to the husband except the rents of Xo. 208 10th Street, 

that it created no trust in him, but merely a power of ap¬ 

pointment of her residuary estate to such charity as he 
might designate as a memorial to the parents, and that, 
as a result, unless and until the intended charity should 
come into existence, she died intestate as to her residuary 
estate, leaving the real estate to vest at her death in her 

heirs and the personal estate in her husband after pay¬ 

ment of debts as provided by law in cases of intestacy, to 

be divested in favor of the charity when and if the same 

■/ 

should be appropriately established. 

The Court lxdow sustained the contentions of the appel¬ 
lees, and the present appeal is from its decree ( Rec., 22-23) 
to that effect. 

I. 

The first of the questions thus presented has been, we 
submit, conclusively determined ever since the argument 
of Lord Eldon, then John Scott, in Ackroyd vs. Smithson 
and others, 1st Rro. C. C., 503—a case anomalous in the 
circumstance that the argument of counsel rather than 
the opinion of the Court constitutes in effect the report, 
and in opposition to which argument Lord Ashburton re¬ 
fused to hear John Scott himself, in another case in which 
he undertook to represent the opposite side of the 
question, on the ground that “neither you nor anv other 
man in England can answer it.” Lives of the Lord Chan¬ 
cellors, <( Lord Eldon” That argument, the case involving 
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the converse of the present question—namely, whether a 
surplus of the proceeds of real estate remaining after sat¬ 
isfying the purpose of the conversion directed by the will 
should go to the next of kin as personalty, or to the heirs as 
real estate—was as follows: 

“ 1 hat the heir at law is entitled to every interest in 
land, not disposed of by his ancestor, is so much of a 
truism that it calls for no reasoning to support it. It 
is not necessary for the heir at law to deny that the 
intention of the testator has designed him nothing; 
his intention has certainly been equally unpropitious 
to his next of kin; but it is not enough that the tes¬ 
tator did not intend that his heir should take, he must 
make a disposition in favor of another; if he has not 
actually disposed of all his real estate, if he has not 
made an universal heir, the law will give such part of 
his real estate as he has not actually and eventually dis¬ 
posed of, even against his intention, and a fortiori 
in a case where he has expressed no intention, to the 
hacrcs natus. . . . It is admitted, and can not 

lje denied, that where a testator directs real estate to 
be sold for special purposes, if any of those purposes 
l>ecome incapable of taking effect, the heir at law shall 
take; because there is an end of the disposition, when 
there is an end of the purposes for which it was made: 
—but it is contended here the testator had not a special 
intention, but that he meant the produce of his real es¬ 
tate should l>e considered as personal estate, that he 
intended to convert it out and out, that he has not kept 
the funds distinct, but that he has blended them so as 
to be incapable of being distinguished, and that the 
cases therefore of Durour v. Matcux (1 Ves., 320), 
and Mallabar v. Mallabar (For., 79), are authorities 
in point, that the whole fund is personal. We admit 
that a person may decide what shall be the nature of 
his property after his death, so as to preclude all ques¬ 
tions l>etween real and personal representatives (cita¬ 
tions). But we insist that if he has not actually and 
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eventually so decided, they upon whom the law casts 
the title to personal estate, can no more claim in a 
court of equity, money arising from the sale of land, 
than the heir can claim property admitted to be of a 
personal nature. As to the question of fact, whether 
he meant that in some event only, or that in all events, 
the produce of his real estates should lx* considered as 
personalty, we admit that, in favor of his residuary 
legatees, he meant to convert the whole into person- 
ult\ in case all his residuary legatees should, eventually, 
take the whole; but we contend, that he has intimated 
no intention as to that part of the produce, as to which 
his disposition, in the event which has happened, has 
failed of effect, lie converts it out and out, indeed, if 
you speak of his intention as to the qualities of the 
Property which his legatees were to take; but, as to 
such part of the property as, in the event, they have 
not taken, he has not determined upon its nature; 
he never meant to determine upon its nature, as be¬ 
tween his heir at law and his personal representative, 
or next of kin, lx*cause he appears not to have adverted 
to the possibility of any events taking place, which 
would give the one or the other an interest in his 
property, and he designed no part of his property for 
eithei.... Jo say he has made it all jxrsonal 
property, and that therefore the law must give it to the 
next ot kin, is to apply an argument deduced from 
what was the testators intention in case events had 
taken place which have not occurred, for the sake of 
proving a similar intention, if circumstances happened 
directly contrary to those with relation to which only 
the testator framed his intention. To argue from 
what the testator intended with respect to residuary 
legatees, by way of proving that he intended the 
same in favor of his next of kin, is to reason from a 
case in which intention is expressed, to prove a like 
intention in a case which supposes the absence of in¬ 
tention : though the testator therefore intended that his 
legatees, if they had lived, should take their respective 
shares of such part of the general surplus as was pro- 
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duced by the sale of the real estates as money, he has 
not declared any intention relative to its nature in case 
that particular event of his should be disappointed. In 
the event, therefore, which has happened, it is so much 
undisposed of, arising from the sale of lands. Such 
money in this Court is land; and as such the heir 
claims it. The reason of the intention ceas¬ 

ing, the intention should l>e taken to have ceased. The 
testator meant to change the legal qualities of his prop¬ 
erty, when he meant to alter the disposition which the 
law would make of his property; but if, in the event, 
the law was to make the disposition of any part of the 
property-—he meant, for aught that appears to the con¬ 
trary (and something must appear to the contrary to 
defeat the claim of the heir), that the law' which made 
the disposition, should decide on the qualities of the 
property of which it was to dispose.” 

And, discussing a case in which, a conversion for the 
purposes of a charity having failed, the residuary legatee 
was held to take, the argument continues: 

“if the testator spoke for himself, he would say, 
‘if my special intention of kindness to the charity fails, 
my general intention of bounty to my residuary legatee 
shall take placebut where the residuary legatee is 
removed, there is nothing like a declaration by the tes¬ 
tator in favor of the next of kin, to entitle them to 
succeed the residuary legatees, as there is w'here there 
is a general residuary clause in a will in favor of the 
persons named in it to succeed the particular legatees; 
and to money arising by the sale of land, there can be 
no claim in the next of his kin, but w hat arises from the 
declaration of the testator; for unless he directs, or 
expresses, that it shall be considered as personalty, the 
heir must take it. We admit the heir then to be ex¬ 
cluded whilst there are any persons w^ho can take the 
produce of the real estate under the will, the declara¬ 
tion of the testator’s intention: we deny that he is ex¬ 
cluded by any who make their claim not under the 
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will, but in defect of the will; or that the intention in 
the will can affect those who claim, upon the ground 
that there is no will which relates to the subject.” 

1 he reasoning in that case is equally applicable, in all 
i espects, to the case at bar. I he appellants, here, are claim¬ 
ing, not under the will, but in defect of the will. The con¬ 
version directed by the will was in favor of the charity, not 
in favor of the next of kin of the wife. There is in this 
case, as in that, no indication whatever of intention or de¬ 
sire upon the part of the testatrix that, if the law should, 
as in the events which have turned out, l)e required to dis¬ 
pose of any part of her estate, it should not l>e disposed of 
in accordance with the law, her real estate devolving upon 
her heirs, and her personalty after payment of debts upon 
her husband. 

The doctrine of Ackroyd vs. Smithson has, it is believed, 
never since l>een departed from, by any of the courts, either 
in England or in this country. Among the many cases fol¬ 
lowing it are Halliday vs. Hudson, 3 Ves. Jr., 210, in which 
a testator had devised and bequeathed all his estate to his 
executors to pay debts, and in which it was held that any 
surplus, after the payment of debts, was realty, and de¬ 
scended to the heir; Fitch vs. Weber, 6 Hare, 145, in which 
under a devise and bequest of all the property of the testa¬ 
trix, both real and jiersonal. to be held bv the trustee as a 
fund of personal, not real estate, no part of it to lapse or re¬ 
sult for the benefit of her heir, the residue, after payment of 
the legacies, to l>e applied as the testatrix should by a codicil 
direct, there being no codicil, it was held that the heir took 
the surplus remaining after payment of the legacies: Bo- 
gert vs. Hertell, 4 Hill, 492, and Roy vs. Munroe, 47 N. J. 
Eq., 356, holding that the surplus proceeds of lands di¬ 
rected by the will to be sold, which surplus resulted from 
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the failure of some of the purposes for which the conver¬ 
sion undirected, was held^tc^be land, descending to the 
heir; Executor vs. .barks Administrator, 20 N. J. 

Eq., in which the testator’s widow was held entitled to 
dower out of the surplus of the converted real estate and 
his heirs to the residue, after providing for the purposes 
of the conversion. 

So in Maryland (Trippe vs. Trazier, 4 H. & J., 446), 
in which State the law is presumably the same as here 
(DeVaughn vs. DeVaughn, 3 App. D. C., 50, 58), 
where the surplus proceeds of land directed to be sold, 
the surplus resulting from the death of one of the 
intended beneficiaries before that of the testatrix and from 
the invalidity of the bequest to charity because of its in¬ 
definiteness, was held to l>e land, descending to the heir. 

So, in Rizer vs. Perry, 58 Md., 112, 117, et scq., a tes¬ 
tatrix directed sale of certain real estate and division of the 
proceeds to a charity “for educational purposes, and to a 
missionary society “for the purpose of converting and Chris¬ 
tianizing the African race, share and share alike, followed 
by a residuary gift of all her estate, lx>th real and personal, 
to certain specified beneficiaries. In its opinion, by Alvey, 
J., the Court of Appeals of Maryland held that the pur¬ 
poses of the conversion failed for indefiniteness, and, upon 
the question whether the sale which w’as actually made 
worked a conversion, under which the proceeds would pass 
to the residuary beneficiaries, said: 

“But the questions, in regard to which there is the 
greatest contention, are those arising upon the claim of 
the residuary legatees and devisees under the will. 
They claim, in the first place, that, by the direction to 
sell, there was such entire and complete conversion of 
the realty into personalty as to entitle them, upon fail¬ 
ure of the charitable bequest, to receive the proceeds of 
sale as money under the residuary clause of the will, 



and whether there lx? any real foundation to this con¬ 
tention must next be determined. There is certainly 
nothing upon the face of the will to indicate any in¬ 
tention or design of the testatrix that the proceeds of 
sale directed for the benefit of the charities, should, in 
any event, tall into the residuum, and pass, under the 
residuary clause of the will, as part of her personal 
estate; but the apparent intention is directly to the 
contrary. She clearly supposed and intended that each 
and every devise and bequest in her will would and 
should be effective; and at most, therefore, there could 
l>e nothing more than mere conjecture or surmise as 
to what would have l>een her disposition of this particu¬ 
lar part of her estate, i f she had lx?en advised at the 
time that her lx?nevolent intentions, in regard to the 
ehai ities, could not lx? made effective. All that can be 
claimed, therefore, for the operation of the residuary 
clause, is only such property as may l>e embraced 
thereby by strict legal construction of'its terms, irre¬ 
spective of any special or particular intent of the tes¬ 
tatrix. Since the cases of Cruse vs. Barley, 3 P. Wins 
20, and Ackroyd vs. Smithson, 1 Bro. C. C., 503, and 
the many subsequent decisions made upon the authoritv 
of those leading cases, such a question as that raised 
here, as to the conversion, and the rights of the parties 
concerned, can hardly lx? regarded as one of any doubt 
or difficulty whatever. The leading idea in all such 
cases is, that where the testator directs real estate to l>e 
sold for special purposes, as in this case, if those pur¬ 
poses, or any portion of them, liecome incapable of 
taking effect, the heir at law will take, for there is an 
end of the disposition, where there is an end of the pur¬ 
pose for which it was made; therefore, where land is 
directed to be sold, and converted into money, and the 
whole or part is given for a purpose, which fails by rea¬ 
son of illegality, the whole or part which, on this ac¬ 
count remains undisposed of, results to the heir at 
law; as, for instance, where money to arise from the 
sale of land, is given to a charity, and the gift is void 
according to the Statute of Mortmain, or is otherwise 
limited so that the bequest is void, the heir is entitled. 
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All the decisions concur in this general proposition. 
(Citations.) In this case, the only purpose whatever 
that the testator appears to have had in the direction to 
sell, was the production of a fund for, and its division 
between, the charitable objects mentioned in her will. 
There is nothing to show that she intended the conver¬ 
sion to take place, not only for the special purpose men¬ 
tioned, but for all purposes whatever, and as between 
all other parties who could, in any event, make claim. 
But such an intent, in order to support the claim of 
the residuary legatees in a case like the present, must 
plainly and distinctly appear. The heir is not to be 
excluded, in favor of either the next of kin or the resi¬ 
duary legatee, by mere implication or intendment. 
Nothing less than clear, substantive, and undeniable in¬ 
tent on the part of the testator will exclude him, and 
such an intent certainly does not appear from any¬ 
thing on the face of this will. As stated by Mr. Cox, 
in his note to Cruise vs. Barley, the accuracy of which 
has been often approved and commended, the question 
in such case is, ‘whether the testator meant to give to 
the produce of the real estate, the quality of person¬ 
alty to all intents and purposes, or only so far as re¬ 
spected the particular purpose of the will. For unless 
the testator has sufficiently declared his intention not 
only that the realty shall be converted into personalty 
for the purposes of the will, but further, that the pro¬ 
duce of the real estate shall be taken as personalty, 
w hether such purposes take effect or not, so much of 
the real estate, or the produce thereof, as is not effec- 
tuallv disposed of by the will at the testator’s death, 
w hether from silence or the inefficacy of the will itself, 
or from subsequent lapse, will result to the heirs.’ ” 
Citing, also, Amphlett vs. Parke, 2 Rus. & M., 24, 1st 
Lead. Cas. Eq., 1819; Stonebreaker’s Will, 49 Md., 
72, 104, and other cases. 

A fortiori, in the case at bar, where there is no residuary 
clause other than the attempted gift to the charity, nor any 
intent, expressed or by implication, to displace the rights 



12 


of the husband in favor of the next of kin, the only inten¬ 
tion being to displace the rights of both the husband and the 

e,rS at , law ,' n favor of the charity, which has failed, the 
same principle must apply. 

To like effect in this judisdiction are the cases of Long 

\s Glo>d, -5 W. L. R„ 50, and Walker vs. Evans, 29 W. 
L>. K., 348. 

The case which has most frequently occurred, and under 
" , Uch the auth °rities alwe cited have for the most part 
arisen, is the case of a directed conversion of realty into 
personalty, for purges which have failed, either wholly 
or in part. The same rule, however, equally applies in 
principle, and under the authorities, to a directed conversion 

of personalty into realty, for purposes which have proved 
incapable of taking effect. 

1 he same principle, it is now settled, applies in the 
conyer.se case of money being directed to b^aid out in 

the f " rV S t , len devlsed for a limited estate only 

land rnl'l ™ ‘ hat ', nterest ’ thou S h fully turned into 
land, goes as personal estate undisposed of to the resi¬ 
duary legatee or next of kin of the testator on the 

faTmdv^Vbr ° P f rateS t0 Convert the fund, so 
tar, only, as it disposes of it. . . . The same rule 

obtains where the testator’s disposition of the com 

verted property though it is complete, has partl y 

a,le,l event by decease of any one of the Z 

during ,he testator’s lifetime, in which case the inter- 

est comprised in the lapsed gift devolves to the person 

uho would have been entitled to the entire propertv 

f the testator had died wholly intestate in regard to it. 

its terms will kl'a 0 co , nver L sion ' however absolute in 

poses of the n C T le( ' *? I)e a “"version for the pur¬ 
poses of the will, only, unless the testator distinctly in 

d-cates an intention that it is, on the failu e of tCe 

ca. ts the real and personal estate of the intes- 
tator, namely, the heir and next of kin.” Jarman on 
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Wills, 6th Am. Ed., star pages 586-589; Cogan vs. 

Stevens, 1 Beav., 482n; Reynolds vs. Godlee, John, 

536; Curtiss vs. Morinold, 10 Ch. Div., 172. 

At pp. 23-4 of the brief for appellants, Lord Eldon is 
represented as, “in his later and more mature days,” hav¬ 
ing changed his mind as to the rule announced in Ackroyd 
vs. Smithson, and as having in Walter vs. Maunde, 19 
Ves., 424, laid down a different rule. Nothing is to be 
found in the opinion in the case last cited, in any other of 
Lord Eldon’s opinions, or in the opinion of any Court, in 
any manner questioning the soundness of the rule estab¬ 
lished by Ackroyd vs. Smithson. In Campbell’s Lives of 
the Lord Chancellors, Lord Eldon is said a few weeks be¬ 
fore his death to have referred to it as a case which had 
“decided all similar cases ever since.” The suggestion in 
the opposing brief above referred to doubtless arises from 
the circumstance^ that the facts of the case before 
the Court in Walter vs. Maunde are somewhat ob¬ 
scurely stated in 19 Ves., 424, probably because they 
were already fully set forth, under the title of Cole 
vs. Wade, in 16 Ves., 27. The testator had given 
to two persons as individuals, though the will also 
made them executors, not a direction, but a discre¬ 
tionary power to convert all his estate into personalty, 
and to divide it, in either form, among such persons as 
they might ascertain to l>e his heirs and next of kin, and in 
such proportions as they should determine. The persons 
to whom the power was thus given died before fully admin¬ 
istering the estate, having converted some of the real estate 
into personalty for the purposes of division; and the ques¬ 
tions were whether the persons substituted in their stead 
to administer the estate could exercise the same discretion¬ 
ary power, and in what manner and in what proportions 
the estate should pass to the testator’s heirs and next of kin. 
The Court held that the discretionary power died with the 



persons to whom the testator had confided it; that the un¬ 
altered portions of his estate should pass, the real estate to 
his heirs and the personalty to his next of kin; but that, as 
to the real estate which had been actually converted into 
personalty by the donees of the i>ower, for the purposes of 
division, that conversion having l>een already actually and 
validly made by the donees, and having l>een within the 
discretionary power given them by the testator, it was a 
valid conversion, and the personalty thereby resulting would 
pass as personalty to the next of kin. The ruling was in 
no respect in conflict with the doctrine of Ackroyd vs. 
Smithson, which doctrine, as has already l>een stated, it is 
believed has never l>een modified, dissented from or com¬ 
mented upon otherwise than favorably by any court or 
judge, English or American. 

Leijjer’s Appeal. 35 Pa. St., 420, cited at p. 24 of ap¬ 
pellant s brief, holds, only, that a husband having in 
his lifetime sold his lands upon credit, rendering 
the deferred purchase money j>ersonalty, of which 
his wife was entitled to a one-third interest, the fact that, 
the purchaser having made default, the husband’s executor 
with the wife’s approval took back the land, did not thereby 
reconvert it into realty so as to defeat her one-third inter¬ 
est. The estate was personalty at the death of the hus¬ 
band, the widow’s rights attached accordingly, and were not 
to be defeated by what was, in effect, a repurchase of the 
land with the testator’s personal estate. Bender vs. Luck- 
enbach, 162 Pa. St., 18, is even less pertinent to the present 
case. 

II. 

The contention of the appellants remaining to l>e 
considered is that the will of Mrs. Metzger created a trust 
for the establishment of the Donn Memorial; that this trust 
did not fail until the death of the husband, the person em¬ 
powered bv the will to select the charity which should con- 
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stitute the memorial if the testatrix did not, and that, there¬ 
fore, Mrs. Metzger is not to lie regarded as having died in¬ 
testate, so as to render Section 1160 of the Code applicable, 
until after her husband, also, had died. 

We submit, on the contrary, that the will of Mrs. Metz¬ 
ger gave all her property to the charity, except that she 
gave the rents of No. 208 10th Street to her husband for 
life, giving that property, also, to the charity at his death. 
The devise of the life estate to him was not upon any trust; 
and the will gave no property^and no title, to any other of 
her property to him, or to her executors, as was essential to 
the creation of a trust; and she, therefore, necessarily died 
intestate as to her residuary real and personal estate unless 
and until the intended charity came into being. The title 
to her real estate, devised to a charity not then in being or 
capable of taking, and which title the law did not permit 
to be left in abeyance, inevitably vested, as the only alterna¬ 
tive, in her heirs, and her personalty subject to payment 
of her debts liecame the property of her husband as pro¬ 
vided by Section 1160, to lie divested in favor of the char¬ 
ity when and if it became a legal entity, capable of receiv- 
ing it. 

At p. 19 of the opposing brief it is stated that the hus¬ 
band, having “accepted the trust” and assumed to act under 
and by virtue of the will, is equitably estopped from claim¬ 
ing the personalty, and that this estoppel extends to his 
next of kin. Such estoppel, however, if it can lie consid¬ 
ered as in any manner arising under the facts of this case, 
will apply, only, as between the husband and the cestui que 
trust. The next of kin of the wife were clearly no parties 
to it, and are in no position to claim the equitable doctrine 
of estoppel as in any way arising in their favor. It is only 
just to the memory of Mr. Metzger, moreover, to bear in 
mind that the failure to establish the charity was no fault 
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of his, but occurred notwithstanding his good faith and 
efforts to the contrary, because of his sudden death, un¬ 
expected, even, by his physicians (Rec., 37). The case 
is simply one in which the law finds imposed upon itself 
the distribution of the assets of Mrs. Metzger because of 
an intestacy unanticipated upon her part, arising from the 
miscarriage of her plans for the establishment of the in¬ 
tended charity, and the question is how, under such a case, 
will the law l>e guided in making the distribution. 

Xo one ol the authorities cited in the brief for appellants 
in support of the proposition that intestacy is to l>e re¬ 
garded as taking place, not at the death of the testator, but 
upon such subsequent date or dates as may disclose the fail¬ 
ure of his will to dispose of his property. All except five of 
them are confined to the undisputed and elementary propo¬ 
sition that trustees are fiduciaries, and that they act in a 
fiduciary capacity with respect to the relation existing 1>e- 
tween their cestui que trustent and themselves. The five 
excepted cases are Doylev vs. Attorney General, 2 Eq. Ca. 
Abr., 195; Harding vs. Glyn, 1 Atk., 469; Brown vs. Higgs, 
8 Ves., 561; Cruwys vs. Coleman, 9 Ves., 319, and Blount 
vs. \\ alker, 31 S. C., 13; and in no one of these was there 
any intestacy at all. or any discussion, or mention, even, of 
the question when it is to l>e regarded as arising, when 
it exists. 

In the first of these, Doyley vs. Attorney General, 2 Eq. 
Ca. Abr., 195, the will gave the estate. lx>th real and per¬ 
sonal, to trustees and their heirs in trust to pay the income 
to the testator’s niece, A, for her life, with remainder to 
her issue, but, if she died without issue, then the trustees 
were directed to distribute the estate, real and personal, to 
such of the testator’s maternal relatives as were most de¬ 
serving, in such manner as they should think fit, and for 
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such charitable uses and purposes as they thought most 
proper and convenient. 1 he niece died without issue, where¬ 
upon the maternal relatives brought a bill for recovery of 
their share of the estate, and the attorney general a cross 
hill to secure a share to such charitable uses as the Court 
should direct. The case was decided by the Master of 
Rolls, who held, the distribution l)eing no longer capable of 
being made by the trustees under the provisions of the 
will, that the duty to distribute devolved upon the Court, * 
which could not determine the relative merits of the tes¬ 
tator’s relations; that they should receive one-half, and 
that the other half should go to charity; and that, as to 
those relations who died in the niece’s lifetime, there could 
be no representation because, “l>efore her death, no part 
thereof vested in the relations, and it was contingent 
whether they would be entitled thereto or not.” The exec¬ 
utory devise over, it will 1>e observed, was not only upon 
a contingent event, namely, the death of the niece without 
leaving issue, but to uncertain persons, namely, such of the 
testator’s relatives upon his mother’s side as the trustees 
should decide were most deserving; and, therefore, their 
expectancies were not such as were alienable, devisable or 
descendible. Coring vs. Arnold, 15 R. G., 428, and cita¬ 
tions; Fisher vs. Wagner, 21 L. R. A., N. S., 121-123 and 
citations. 

The decision, it will be noted, was upon the ground, not 
that the intestacy did not occur until the niece died with¬ 
out issue, but that, until her death, the maternal relatives 
who would succeed were uncertain and therefore could have 
no representation. The court held there was no intestacy. 

Harding vs. Glyn, 1 Atk., 468, is, if possible, still less to 
the purpose. Tn it the testator gave to his widow a life 
estate in his property, upon a precatory trust to give certain 
goods and chattels, forming a part of it, amongst such of his 



relatives as she should think most deserving and approve of, 
the wife dying without executing the trust. The Court 
held that the devise over did not fail by reason of this 
omission upon her part, and that, therefore, there was no 
intestacy; and that, although the property subject to the 
precatory trust passed under the will and not by virtue of 
the statute of distributions, yet that statute was a good 
rule for the Court to go by, and it would accordingly divide 
the chattels in question among the testators next of kin. 
In this case, also, there was the same uncertain expectancy 
as to the parties who were to take—i. c., which of them the 
testatrix should think most deserving and approve of. The 
case, like every other case cited for appellants, is destitute 
of anv semblance of sup]x>rt for the proposition that the 
failure to exercise the power created intestacy, not at 
the death of the testator, but at that of the donee. On 
the contrary, the Court held, explicitly, that there was no 
intestacy at all. 

In Brown vs. Higgs, 8 Ves., 561, the third of the five 
cases under consideration, we must, as in Walter vs. 
Maunde, supra , go to an earlier report to obtain the facts. 
As will appear upon reference to Brown vs. Higgs, 4 Ves. 
Jr., 708, the will had given Close A to John Brown, a 
nephew, and the heirs male of his body, and in default of 
such heirs to one of the sons of Samuel Brown, another 
nephew, to 1 >e selected by John Brown; while Close B was 
given to the nephew John, in trust to take one hundred 
pounds of its revenues annually to his own use, and to give 
the residue to such children of the nephew Samuel as Tohn 
Brown should think most deserving, or to the children of 
William Augustus Brown, another nephew. John Brown 
died in the testator’s lifetime, leaving the power, of course, 
unexecuted. Held, in 8 Yes.. 561. that, while the Court could 
not execute a mere power, the power arising under the will 
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in the case 1>efore it partook of the nature and qualities of 
a trust which the Court would execute, and this expressly 
upon the authority of Harding vs. Glyn, supra.. In this 
case, also, the will was held not to have failed, there was 
no intestacy, and the only question was who, under the terms 
of the will, was the beneficiary intended. 

Precisely to the same effect is Cruwys vs. Coleman, 9 
Yes., 319, the next of the five cases. The testatrix had 
bequeathed her property to her sister B for life, with a decla¬ 
ration of her absolute desire that B should bequeath to 
those of B’s family what property was received by her un¬ 
der the will and of which she had power to dispose, pro¬ 
vided they liehaved well toward her. B died leaving a will 
making no disposition of her sister’s property, and in which 
she declared, in terms, that she intended to make none. 
The Court said that, if B had declared her own relations 
had behaved ill to her and therefore she had resolved not to 
give them any part of the property, the question would have 
arisen whether there was not intestacy upon the part of the 
original testatrix; but that, B having said, only, that she 
did not think fit to exercise the power, the Court held, un¬ 
der the authority of Harding vs. Glyn, that the direction of 
the original will was a trust which the Court could execute, 
and though, where a power of selection is given, the donee 
of the power may go l>eyond the statute of distributions, that 
statute will be adhered to wherever the execution devolved 
upon the Court, and that the “family” of B would be con¬ 
strued to be her next of kin. 

These four English cases are cited, and, except Blount 
vs. Walker, 31 S. C., 13, presently to be considered, are 
the only authorities cited, for the proposition that, where a 
will fails to dispose of the estate of a testator because, un¬ 
der the facts as they develop after his death, it proves in¬ 
adequate to dispose of it, the intestacy, though it concededly 
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results, is intestacy at the date when it is ascertained that 
the will proves inadequate to carry the estate, and that the 
rights of succession are, therefore, to be determined as 
though the testator had died at that date. As above noted, 
not only does no one of these authorities advert, even, how¬ 
ever remotely, to a proposition of that character, but no one 
of them deals with a case in which there was intestacy at all, 
the Courts, holding, in each of them, that the will carried 
the property, and that the only question for determination 
was who, under the circumstances which had developed, 
was the beneficiary. 

The only authority supposed to support the contention in 
question which remains is Blount vs. W alker, 31 S. C., 13, 
and is not only equally unavailable, but is to the contrary of 
the proposition it is cited to support. In it, the will of the tes¬ 
tatrix vested the title to all her property in a trustee and his 
heirs, to the use of himself and his heirs, in the nature of a 
spendthrift trust for the only child of the testatrix for her 
life, with remainder to her issue if any, and, if none, then 
to such person or persons and in such proportions as she 
might by her last will and testament appoint, but with power 
to the trustee in her lifetime to sell and convey any or all 
parts of the estate^to re-invest, etc. The daughter died child¬ 
less, leaving an attempted appointment by will, which failed 
because of improper execution. The sole question in the case, 
in the view both of the Circuit and of the Supreme Court, 
was whether or not, under these circumstances, the testa¬ 
trix died intestate as to the reversion, in which case all the 
judges agreed title would have vested in her heirs at the 
time of her death, namely, in the daughter, or whether, a fee 
simple estate having been given to the trustee, there was 
no intestacy, but simply a resulting trust upon the death of 
the daughter childless and intestate, which resulting trust 
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would be for the benefit of the parties who were the heirs 
of the testatrix at the time it arose. The Circuit 
Court and the Chief Justice of the Supreme Court 
took the former view, while the two Associate Justices of 
the Supreme Court adopted the latter. It is, we think, im¬ 
possible to read the dissenting opinion of the Chief Justice 
and escape the conviction that he and the Circuit Judge 
were right; but it is unnecessary to weigh the opposing 
views for any purposes of the present case, since, here, 
concededly there is intestacy, and all four of the judges in 
Blount vs. W alker agreed that, if there was intestacy, it 
arose at the death of the testatrix and vested the title to the 
property of the estate, remaining at the death of the life 
tenant and donee of the unexecuted power, in the heir of 
the testatrix, not at the time that the fact of intestacy ap¬ 
peared, hut at the time of the death of the testatrix. So 
far from supporting the proposition contended for by the 
appellants in this case, the authority is fatal to that conten¬ 
tion, the majority opinion of the Supreme Court being as 
conclusive against it as the view presented in the dissenting 
opinion if that opinion should be adopted. If there was 
intestacy, then, bv the concurrent judgment of all the 
judges, although that intestacy became evident only upon 
the death of the daughter without having exercised the 
power of appointment given her by the will, which death 
did not occur until three years after that of the testatrix, 
the intestacy was that of the testatrix, and at her death 
vested the reversion in her then heir at law in case the pro¬ 
visions of the will should later prove ineffective to dispose 
of it. See infra, pp. 25-26. 

The utter failure of any possible support to the conten¬ 
tion of the appellants in this case is further afforded by the 
ground upon which the majority opinion of the Supreme 
Court held that there was no intestacy. Conceding the prop- 
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osition that a trust estate will be held commensurate, only, 
with the purposes of the trust, and that, although the de¬ 
vise to the trustee was accompanied by the word “heirs,” 
it would have terminated with the life of the daughter had 
the trust l>een merely for her life, the opinion points out 
that the will gave the trustee and his heirs power to sell and 
convey the property of the testatrix in fee simple, for 
which power, the majority opinion held, a mere estate in 
the trustee for the life of the daughter would not be com¬ 
mensurate ; that a fee. therefore, passed to the trustee in 
fact as well as in fee, leaving the title in him, at the daugh¬ 
ter’s death, so that there was no intestacy, that title, under 
the circumstances, giving rise to a resulting trust, in favor 
of the heir of the testatrix at the time it arose. In the case 
at bar, no title, to any of the property, is given to anyone 
except the contemplated charity, apart from the life estate 
in No. 208 Tenth Street, which is given to the husband. 
With respect to the ]>ersonal estate the title, it is true, 
passed by operation of law to the executors, or, upon the 
renunciation of Marion I.. Dinwiddie. to the husband as 
executor; but the title so passing was not a fee or an abso¬ 
lute title, nor a title for any purpose excqrt that of adminis¬ 
tration. On the contrary. Section 1160 of the Code pro¬ 
vides. in terms, that, in the case of intestacy, the personalty 
is the property of the husband, after payment of the debts 
of the wife. 

The case, we submit, might well 1>e left upon the princi¬ 
ples and the authority of the cases cited by the appellants. 
Those principles and authorities, however, do not stand 
alone. 

The doctrine of Ackroyd vs. Smithson, while in that case, 
it is true, applied only to the case of a failing equitable con¬ 
version of realty, is equally forceful in a case like the pres- 




ent. “It is admitted, and can not be denied, that where a 
testator directs real estate to be sold for special purposes," 
—or, we submit, that his property, of any kind, shall be ap¬ 
plied to special purposes—“if any of those purposes became 
incapable of taking effect, the heir at law"—or next of kin 
—“shall take; because there is an end of the disposition, 
when there is an end of the purposes for which it was made. 

As to such part of the property as, in the event, 
they have not taken, he has not determined upon its nature; 
he never meant to determine upon its nature, as between 
his heir at law and his personal representative or next of 
kin, because he appears not to have adverted to the possi¬ 
bility of any events taking place which would give the one 
or other an interest in his property, and he designed no 
part of his property for either. * * * The testa¬ 
tor meant to change the legal qualities of his property, 
when he meant to alter the disposition which the law would 
make of his property; but if, in the event, the law was to 
make any disposition of any part of the property,—he 
meant, for aught that appears to the contrary (and some¬ 
thing must appear to the contrary to defeat the claim of the 
heir), that the law which made the disposition, should de¬ 
cide on the qualities of the property of which it was to dis¬ 
pose." 

So, in the case at bar, the will indicates neither intention 
nor desire upon the part of the testatrix to change in any 
respect, in the event that the intended charity should fail, 
the distribution of her property which the law would make, 
if there were no will. There can, we submit, be no reason 
for the adoption of a rule so novel and so purely artificial 
as that contended for on l>ehalf of the appellants, for the 
purpose, only, of diverting her property from the channels 
which the law gives it in the case of intestacy;—and that 
there is, here, a case of intestacy neither is nor can be dis¬ 
puted. 




Among other cases and authorities which are in point 
may be noted the following: 

In Frazier vs. Frazier’s Executors, 2 Leigh, 642, 645, 
649, the will of John Frazier left the management of the 
estate to the testator’s brother James, with provision for a 
public sale of the estate by him, and distribution at a fu¬ 
ture date by him “among the legatees of my personal es¬ 
tate according to their merit or desert, as he may see at a 
future date what time may turn up;” the will naming no leg¬ 
atees, and the Court holding that the expression “legatees 
of my personal estate” was intended to l>e next of kin. The 
brother James, though surviving the testator, did not exer¬ 
cise the power of appointment, in view of which the Court 
held: 

“John Frazier died intestate with respect to that 
fund; and his surviving brother (James) was entitled 
to a moiety of it, as part of his general assets, and the 
four children of his deceased brother Samuel to the 
other moiety; two of whom having since died, one of 
them intestate and unmarried, that moiety was equally 
distributed between the surviving brother and the rep¬ 
resentatives of his deceased brother and sister, respec¬ 
tively." In other words, the failure to exercise the 
power of appointment resulted in intestacy, and the 
personal estate was distributable precisely as it would 
have l>een had there l>een no will. 

In case of a devise to one for life, with power to dispose 
of the reversion, an estate for life, only, passes; and, if the 
devisee dies without disposing of the reversion, it goes to 
the heir of the devisor. “Nothing passes under the clause 
conferring the power, until the power itself is exercised. 
Sugden on Powers, Ch. 3, Sec. 1; 4 Kent’s Comm., 319 
and 536.” Fairman vs. Beal, 14 Ill., 245-6. It follows that 
nothing could result from the power given Millard Metzger 
to designate the charity until that power was exercised, 
and that, consequently, upon the death of Mrs. Metzger 
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leaving no charity in being to take the gift intended by her 
will, the title to the real estate passed to the heirs and the 
personal estate, under Section 1160, to the husband, after 
the payment of debts, subject to be divested when the power 
should be exercised. 

W here personal property was given to a daughter for 
life, with a power, never exercised, to dispose of the rever¬ 
sionary interest, the property reverts to tlic executor of the 
testator. Pate vs. Barrett, 2 Dana, 426. 

In Morris vs. Owen, 2 Call., 520, property given by the 
will to the widow, with a power, partly unexecuted by her, 
to divide it among the children, was held, in so far as the 
power was unexecuted, to l>e property undisposed of by the 
will and to l>e divided amongst all the children, “according 
to the directions of the statute made for the distribution of 
intestates’ estates.” 

“The bequest in the present case is in express terms 
to the wife for life, with an absolute power of disposi¬ 
tion, which confines the interest which the wife took 
in the slaves to a life estate, and leaves them still a 
part of her husband’s estate, as she died without exer¬ 
cising her power.” Freeman vs. Okey, 56 N. C., 
473, 477. 

The property in question, it will be noted, did not accrue 
anew to the husband’s estate, upon the death of the wife 
without executing the power, but her death, without execu¬ 
tion of it. left it “still” a part of her husband’s estate, of 
which, accordingly, as the event turned out, he had made 
no disposition at all and as to which he had died intestate. 

“If, however, the trustee took an estate only for the 
life of Mrs. Blount, then, as the ulterior limitations 
after the death of the life tenant have failed by reason 
of her dying without'issue, and without executing the 
power of appointment, there is a case of intestacy, and 
the estate, subject to the life interest of Mrs. Blount, 
descended immediately upon the death of th-e testatrix 







26 


to her heirs, and, as Mrs. Blount was then her sole 
heir, became vested in her.”—The majority opinion in 
Blount vs. Walker, 31 S. C., 13, the italics l)eing ours. 

“The following legal propositions we suppose will 1>e 
conceded without question: 1st, Where a party dies 
leaving no last will and testament, he dies intestate as 
to the property, real and personal, of which he was 
seized and possessed at the time of his death. 2nd, 
Where he leaves a last will and testament, and yet 
fails to dispose of some of his property, or of some in¬ 
terest or estate therein, he dies intestate as to such un¬ 
disposed of property or interest or estate. 3rd, While 
a decedent may by his last will and testament direct 
that such of his heirs as may 1>e in existence at a cer¬ 
tain time after his death shall take his estate (for in¬ 
stance. where he gives a life estate, and then the re¬ 
mainder to such of his heirs as may be in existence 
at the termination of such life estate, said heirs will 
take the estate) yet, where he dies without such dis¬ 
position, in other words, intestate, his heirs at his 
itroth , alone, can claim; the reason l>eing that, in such 
case, the heir claims by operation of law, and not by 
virtue of the will, and the law nci'cr casts the estate 
upon any except the heir in being at the death of the 
decedent. An heir is defined to l>e he upon whom the 
law casts an estate immediately upon the death of the 
ancestor. * * * It must follow that, if Mrs. Har¬ 

ris died intestate as to any portion of her property, her 
daughter Mrs. Blount being her sole heir at the time of 
her death, was entitled thereto, and upon her death it 
will go to her heirs as decreed by the Circuit Judge.”— 
Opinion of Chief Justice Simpson in Rlount vs. 
Walker. 31 S. C.. 13. italics last above 1>eing ours. 

In Holt vs. Hogan. 58 N. C.. 82, 88. the testator gave 
certain real estate and one-half of his personal property 
to his widow for life, “with the privilege of disposing of 
the same by will, or otherwise, amongst our children at her 
death.” The wife dying without a valid exercise of the 
power of appointment, held, that the property passed to 
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the testator s distributees under the statute of distributions; 
and, so far from holding that the failure of the power to 
appoint created a new intestacy date, as is contended here, 
the Court held that the widow, though dead, was entitled to 
her distributive share “of this undisposed of fund, for the 
life estate given to her by the will does not exclude her 
from claiming her part of what is not embraced by the 
wiH’j this decision as to her share in the intestate prop¬ 
erty probably being regarded necessary because of the fact 
that her residuary legatees did not include all the children 
made so by the husband’s will. 

This case, it will be noted, is precisely in point. The in¬ 
testacy developed upon the death of the donee of the power, 
and because of her failure to exercise it, as in the case 
now before the Court. The effect of that failure was to ren¬ 
der the intestate property divisible in accordance with the 
statute of distributions, and this as of the date of the tes¬ 
tator’s death, so that the widowJ^USSk though she herself 
was dead at the time of the practical intestacy, was entitled 
through her representatives to her one-third share. It neces¬ 
sarily follows that, although the intestacy of Mrs. Metz¬ 
ger, also, l>ecame apparent only at the death of the donee 
of the power, it existed at the date of her death unless 
the power should be exercised, which did not happen, and 
that her estate is descendible and distributable as of that 
date, the provision of her will, intended to relieve the law 
of the duty of distributing it, having proved ineffective for 
that purpose. 

It is respectfully submitted that there is no error in the 
decree of the Court below, and that it should be affirmed. 

T. J. Darlington, 
Attorney for Appellees, Nathan Hazel Metzger 

and National Savings & Trust Company 

Executors, et al., Appellees. 
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In the two briefs filed herein on behalf of the different 
appellees, the contentions of their respective counsel (but 
which are in conflict) are as follows: 

“By its provisions a fee to all of decedent’s real 
estate was vested-in her husband, and he was ex¬ 
pressly given the rents and revenues of a portion 
thereof; he also took, with a few minor exceptions, the 
absolute title to her entire personal estate. It is fur- 
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ther apparent from the wording of the will that these 
fee-simple and absolute titles so vested in the hus¬ 
band, were only to be divested upon the creation of 
a certain ‘charity’ to be known as the ‘Donn Me¬ 
morial.’ This charity never came into existence, 

* * * and the devise and bequest in its favor 

consequently failed, and Millard Metzger, the hus¬ 
band died seized and possessed in his own right of all 
of the estate of his wife” (Brief on behalf of appellee, 
Percy Metzger, pp. 1-2). 

“the will of Mrs. Metzger gave all her property to 
the charity, except that she gave the rents of No. 
208 10th street to her husband for life, giving that 
property, also, to the charity at his death. The de¬ 
vise of the life estate to him was not upon any trust, 
and the will gave no property, and no title, to any 
other of her property to him, or to her executors, as 
was essential to the creation of a trust; and she, there¬ 
fore, necessarilv died intestate as to her residuary 
real and personal estate unless and until the intended 
charity came into being” (Brief on behalf of appellees 
Nathan Hazel Metzger and National Savings & Trust 
Company, Executors, et al., p. 15). 

That there was no devise to the husband of the character 
first hereinabove stated is perfectly manifest from a mere read¬ 
ing of the will, and that the testatrix did not die intestate is 
equally clear. 

As to this, the will does not admit of doubt. Take, for 
example, the following provisions thereof (italics by coun¬ 
sel) : 

“I direct my executors to sell any of my estate, 
both real and personal , that to them may seem best 

* * * and to invest and reinvest, and to keep the 

same invested at all times” 

Again: 

“The property known as 925 Mass. ave. N. W., 
square 370, lot 3, in the city of Washington, District 
of Columbia, I wish set aside from my other estate, 
and direct my executors to purchase from Florence 
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C. Dinwiddie and Marion L. Dinwiddie, their one- 
half interest, the other oqe-half interest already be¬ 
longing to me, and to donate the same to some charity 
in memory of my parents * * * and to be 

known as the Donn memorial, and the balance or 
remainder of the revenues derived from my estate, 
both real and personal. * * * are to be applied 

to the maintenance of the Donn memorial,” etc. 

Again: 

“and at the death of my husband Millard Metzger all 
of my estate, both real and personal, shall go to the 
maintenance of the Donn memorial,” etc. 

And, finally, should the character of the intended charity 
not be determined by her during her life: 

“I leave the selection to my husband Millard Metz¬ 
ger, and I name my husband Millard Metzger and 
Marion L. Dinwiddie the executors of this my last 
will and testament,” etc. 

(R., 10). 

The above extracts sufficiently indicate that the testatrix, 
by apt words, devised and bequeathed her entire estate, both 
real and personal (with certain unimportant exceptions), to 
her executors, in trust, with power to sell any thereof, both 
real and personal, “and to invest and reinvest and to keep 
the same invested at all times” (R., 10). And it is not with¬ 
out significance that there is no residuary clause in the will, 
which, of itself, indicates no apprehension on the part of 
testatrix that she had left any part of her estate undisposed 
of (Blount vs. Walker, 31 S. C., 13). 

Under the authorities the above testamentary provisions 
operated to vest the legal estate in the executors, as trustees, 
even though they were not technically so described. 

In the case of Rathbone vs. Hamilton (4 App. D. C., 475), 
this court held that where a will directed the executor to sell 
the real and personal estate and distribute the proceeds in a 







certain manner, the legal estate vested in the executor by im¬ 
plication. 

In the case of Griffith vs. Stewart (31 App. D. C., 29), 
this court held what is thus stated in the syllabus: 

“I. When a will directs the executor to sell the real 
estate of the testator, and distribute the proceeds in a 
certain manner, the legal title vests in the executor, 
and, having the power to sell, he has, by implication, 
the power to convey.” 

The decision in that case was affirmed by the Supreme 
Court of the Lnited States (217 U. S., 323), the court there 
thus stating: 

“The language is. ‘I direct, authorize and em¬ 
power’ the executor ‘to have full and complete power 
and authority over my entire estate, real, personal, 
and mixed.’ and it directs and empowers him to sell 
the testator’s real estate. * * * We are not in¬ 

clined to disagree with the Court of Appeals in its 
opinion that the words taken with the whole will im¬ 
ply a devise of the legal title to his executor, and an 
authority sufficient to warrant his carrving out the 
sale.” 

In the case of Wilson vs. Snow (35 App. D. C., 562), the 
will there under review gave the following directions to the 
executors: 

“and it is my wish and desire that my executrix and 
executor hereinafter named shall and may at any 
time they shall deem best, and to the advantage of 
my said wife and children, sell and convey any part 
or all of my real and personal estate, and invest the 
proceeds in stocks or otherwise, as they may consider 
best, for the benefit of my said wife and children; in 
fact, to exercise sound discretion in the management, 
disposition and investment of my said estate, for the 
purpose aforesaid, for my wife and children.” 

In the opinion of this court (Mr. Chief Justice Shepard) 
the following was stated: 
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“In our opinion, this created a trust in the execu¬ 
tors, although they were not named as trustees, and 
no express words of trust were used. See Pom. Eq. 
Jur., sec. 1011; Tobias vs. Ketchum, 32 N. Y., 319.” 

This case likewise went to the Supreme Court of the United 
States, where it was affirmed (228 U. S., 217), the latter court 
quoting with approval the following statement: 

“where the duties imposed upon the executors are 
active and render the possession of the estate con¬ 
venient and reasonably necessary, they will be deemed 
trustees for the performance of those duties to the 
same extent as though declared so to be in the most 
explicit terms.” 

In Doe ex dem. Poor vs. Considine (6 Wall., 458), the 
Supreme Court stated: 

“When a trust has been createu, it i- to be held 
large enough to enable the trustee to accomplish the 
object of its creation. If a fee-simple estate be neces¬ 
sary, it will be held to exist, though no words of 
limitation be found in the instrument bv which the 
title was passed to the trustee, and the estate created.” 

In 2 Jarman on Wills, 156, the following is stated: 

“Trustees hike exactly the estate which the purposes 
of the trust require; and the question is not whether 
the testator has used words of limitation, or ex¬ 
pressions adequate to carry an estate of inheritance, 
but whether the exigencies of the trust demaud the 
fee simple, or can be satisfied by, and what, less 
estate.” 

Could it be for a moment contended that the testamentary 
trustees in this case could not have sold and conveyed good 
legal title to any or all of the real or personal estate of this 
testatrix up to the very moment of the death of her hus¬ 
band? A mere reading of the above provisions of the will 
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conclusively discloses their full and absolute power in that 
regard. 

The will here under review bears evidence on its face that 
it was not prepared by a lawyer, but from the language used 
hy the testatrix, and as similar expressions have been here¬ 
tofore interpreted, supra, it would seem clear l>evond any 
reasonable doubt that the testatrix intended to devise and 
bequeath the legal title to her estate, both real and personal, 
to her executors, in trust, for the certain purposes mentioned 
in the will, and it is equally clear that the mere omission of 
technical words will not defeat such intention. 

T hus, in the case of Clarke vs. Boorman’s Executors (18 

Mall., 493), Mr. Justice Miller, delivering the opinion, thus 
stated : 


“Of all legal instruments wills are the most in¬ 
artificial, the least to l>e governed in their construc- 
tion by the settled use of legal technical terms, the 
will itself being often the production of persons not 
only ignorant of law, but of the correct use of the 
language in which it is written. Under the state of 
the science of law as applicable to the construction of 
wills, it may well lx? doubted if any other source of 
enlightenment in the construction of a will is of as 
much assistance as the application of natural reason 
to the language of the instrument, under the light 
which may be thrown upon the intent of the testator 
by the extrinsic circumstances surrounding its execu¬ 
tion, and connecting the parties and the property de¬ 
vised with the testator and with the instrument itself.” 


As above shown, there was no intestacy on the part of 
testatrix. A trust estate w T as created by the express terms 
and provisions of the will; the trustee accepted the trust and 
actively engaged in the discharge of his duties as trustee (R., 
12, 26), and that trust did not determine until the moment 
of the death of him to whom had been given the pow’er and 
duty of selecting a definite beneficiary of the intended 
charity. At that time the estate, which was the subject of 
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that trust, necessarily resulted to those who could then bring 
themselves within the class of heirs at law and next of kin 
of the testatrix, determined, of course, by the statutes of de¬ 
scent and distribution, as in the ordinary cases of intestacy. 

Respectfully, 

HOEHLING, PEELLE & OGILBY, 

Attorneys for 'Appellants. 

Washington, D. C., March 16, 1916. 
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Nathan Hazel Metzger and National Savings & 
Trust Company, Executors, et al., Appellees. 


MEMORANDUM IN REPLY TO APPELLANTS’ 
ADDITIONAL MEMORANDUM. 


Rathbone vs. Hamilton, 4 App. D. C., 475, does not sus¬ 
tain the proposition for which it is cited. See at pp. 
489-90. 

The language quoted as from Griffith vs. Stewart, 31 
App. D. C., 29, is, not from the opinion of the Court, but 
from the syllabus. The will in that case not only empow¬ 
ered the executor to sell, but gave him “full and complete 
power and authority over my entire estate, real, personal 





and mixed, of ever}' kind and description, and wherever 
being or situate;” and it was this language, with the added 
power of sale, which the Court declared impressed it with 
the force of the plaintiff’s contention that the legal title 
passed to the executor. 

In each of these cases, the question was not whether the 
title was conveyed to the executor in trust, but the very 
different question whether, under the power to sell, he 
was invested with the power to convey—in the latter case 
without making the heirs parties. It is in the light of the 
facts l>efore the Court that its language, in any opinion, is 
to be read, which language is not to l>e extended to other 
cases, under different facts, and presenting a different 
question. Buchanan vs Macfarland, 31 App. I). C., 19; 
Wetmore vs. Karrick, 205 U. S., 141, 155; Cohens vs. 
Virginia, 6 Wheat., 264, 399-400; Harriman vs. Northern 
Securities Co., 197 U. S., 244, 291. 

In Wilson vs. Snow, 35 App. D. C., 562, 563-4, testa¬ 
tor’s real and personal property was, in terms, devised to 
his wife for life, and, upon her death, to Thomas O. Wil¬ 
son in trust for the testator’s children; so there was never 
any question that the trustees held the title. See the will 
quoted in 228 U. S., pp. 217-18. The question was whether 
the power of sale was given the executors qua executors, 
so that the survivor might exercise it. See 228 U. S., 
223-225. 

Further, in all three of the foregoing cases cited, the 
direction to sell was mandatory. Where, as in the case 
at bar, only a discretionary power of sale is given, the 
authorities are, it is believed, unanimous, that no seisen 
or estate accompanies it. Chew vs. Hyman, 7 Fed.. 7, 14, 
citing Tavlor vs. Benham, 5 How., 269, and Story’s Fq. 
Jur., Section 1070; Carver vs. Jackson, 4 Pet., 1. 92; Wil¬ 
son vs. Snow, 35 App. D. C., 567-8; Hopping vs. Gray, 82 
N. J. Fq., 502; Guver vs. Maynard, 6 G. & J., 420; Robin¬ 
son vs. Allison, 74 Ala., 254, 257; In rc L’Hommedien. 


138 Led., 606, affirmed by the Circuit Court of Appeals in 
146 Fed., 708; Jameson vs. Smith’s Executors, 4 Bib., 307. 

Ihe rule is the same, even though the direction to sell 
is mandatory. Rogers vs. Marker, 12 Heisk., 645, 648; 
Lockwood vs. Stradley, 1 Del. Ch., 298; Lambert vs. Har¬ 
vey, 100 111., 338, 342. 

“The better view, and that supported by the weight of 
authority, is that a mere power to sell land and distribute 
the proceeds, does not require any estate in the executors, 
and therefore none exists by implication, and consequently 
that, until the sale, the title and right of possession remained 
in the heir at law.” Cohen vs. Jemison, 68 Miss., 510, 517, 
and citations; Cady vs. Lincoln, 100 Miss., 765. 

Respectfully submitted, 

J. J. Darlington, 

A ttorney. 




